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PREFATORY NOTE 

The papers following the first one (Unity in 
Government) have appeared in the printed 
Proceedings of the Massachusetts Historical 
Society. The Introduction and the first paper 
have not heretofore been printed. The whole 
is the outcome of studies in Legal History in 
the Law School of Boston University. 

I cannot lay down these pages, which I have 

pondered and pondered, without repeating the 

anxious question raised in the second and third 

papers: Is Law, which consists essentially in 

the attempt of man to control his lower nature, 

destined to prove unequal to the task, and break 

^\ up into a thousand chaotic Communes? Hope 

c^'^. kindles in the Potential Energy of life; but 

<^ Optimism must not be permitted to brush the 

danger aside. 

M. M. B. 

OCTOBBB, 1019. 
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PAPERS ON THE LEGAL HISTORY 
OF GOVERNMENT 

INTRODUCTION 

I SUPPOSE that no well informed man, making 
use of history, makes or is inclined to make, a 
fetish of it. He will have no illusions in regard 
to its teaching, and that for two sufficient rea- 
sons ; which perhaps should be put as a caution 
to the less informed. 

One of these is that, where history deals, as 
generally is the case, with the complex, the 
historian can seldom know that he has all the 
facts necessary to a correct judgment, or even 
when he has, that he has them in proper rela- 
tion and adjustment. The facts may be vast 
in nimiber and complexity ; in each respect they 
may also be beyond present knowledge and 
beyond comprehension. So we have under this 
first limitation of the uses of history, at once 
ignorance of hidden and want of understand- 
ing of known facts. 

The second reason is that there is always the 
possibility, and usually the probability, that 
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2 LEGAL HISTORY OF GOVERNMENT 

there lies in the past and present much latent 
or potential energy, which at any time, imder 
different conditions, in the future may break 
into activity, transforming relations in a way 
altogether new to experience. This is not 
wholly a matter of man's ignorance ; everyone 
knows that energy may be latent, and latent 
for long periods of time; it is rather man's 
inability to forecast the time and way in which 
the transformation from latent to active is 
going to take place. This is in the nature of 
things. Man never can be sure when, if ever, 
in his calculations this will happen, or be sure 
of its effect when it does happen; he cannot 
know what forces will release it into activity, 
or when released, how strong it will be — how 
far it will affect other forces or facts or be 
affected by them. The present upheaval is the 
great example. 

Such are essential limitations to the teaching 
of history even for the most intelligent of men. 
But these limitations belong to what are com- 
monly called matters of fact ; the question in 
them is, how has man in the past reacted to 
the presence of certain conditions, the environ- 
ment of his life. Environment, in all its multi- 
plicity of forms and agencies, is changing all the 
time, by reason of forces largely beyond the 
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INTRODUCTION 3 

power of man to control, or of his knowledge 
to understand, them. And so history cannot 
assure us, however much it may help us to 
forecast, what men will do, or not, hereafter ; 
we must suffer no delusions on that point. 

There is another phase of the subject of a 
very different nature. Behind all the phan- 
tasmagoria of fact there may lie a certain 
principle, clear and definite, as we study the 
past, or as we merely observe the present. 
We look into history to see what men have 
reacted to, as well as to observe how they 
have reacted; we look to the past for assur- 
ance of the principle, if the past has any testi- 
mony to give to it. We try, too, the validity 
of the supposed principle, by observing how 
men have reacted towards it, and what the 
effect of the reaction was upon society. We 
inquire again whether the conduct of im- 
lettered men in ancient times, which modem 
men have followed, is based upon knowledge 
justifying the following.^ And so we come to 
confirm, modify, or even reject present practice. 

The difference between the two subjects for 
consideration, the facts of past and present, 

^ * Note the remarks of Tylor, in his Primitive Culture 
(ii, 443-4, Am. ed.). It is, he observes, "a serious error to 
adopt the principle to let bygones be bygones", however 
great the change. See further the passage quoted later. 
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4 LEGAL HISTORY OP GOVERNMENT 

and the principle, is that the former are variable, 
while the latter is at least relatively a constant. 
It is everything to be assured of the latter for 
the very reason that the principle is at the 
worst relatively constant and at the best is 
always so. 

It will now be seen what the following pages 
deal with ; they are a study of the past, — I 
speak here particularly of the first three of the 
papers, — to give assurance of the principle, 
if there be one, on which society rests, and then 
to see how men have acted and are acting in 
its presence. How they will act hereafter is 
a question which, as we have just intimated, 
and as will more fully appear in later discussion, 
cannot be answered. That will depend I 
suppose upon the strength of any potential 
energy, to be released in the future and added 
to the power of such energy as shall be brought 
to bear from the lessons of past and the con- 
ditions of present life. But while the conduct of 
men cannot be clearly predicted from past or 
present, the principle to which such conduct 
relates is plain enough, as will appear in the 
two following papers. 

The papers meiitioned refer to things of 
government which are fundamental. It is an 
impressive fact that our greatest difficulties 
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INTRODUCTION 5 

pertain to what, when set forth, often appears 
to be obvious, but always is fundamental. 
We cannot then be too careful in seeking what 
is of such fundamental nature; for though 
perhaps obvious enough when discovered, the 
factor often lies in the background and must be 
dragged out into the light to convince men of 
its existence — dragged from the remote past, 
it may be, and traced down to the present for 
what I have spoken of as assurance of its 
reality. The hidden is apt to be the most 
powerful and essential of all things. Picciolo, 
flower in the dark cranny of the darker walls 
of the prisonhouse, teaching service and fellow- 
ship, was the prisoner's fond discovery, and 
hope, and life — dumb nature's echo of the 
awakened Aryan's primitive call of Family. 
The greatness, the efficacy of the principle of 
spontaneous service and cooperation, working 
in all time by, and through, and as the very 
meaning of the family, needs bringing to the 
front in its bearing upon society; to make it 
clear that society, the aim of human life, cannot 
exist without it, except at best in loosely jointed 
fragments ready to be disjointed in the fulness 
of time and distress. 

The question in these pages then, the reader 
should be mformed, is not the one which Tylor 
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6 LEGAL HISTORY OF GOVERNMENT 

so disposed of as to leave little for his suc- 
cessors. Tylor puts his subject in a striking 
sentence or two, which should be quoted. 
Remarking that he is dealing with Primitive 
Culture, in which Animism, or the spirits of 
nature — soul in everything — in the minds 
of men, ''has its practical side'', he goes on to 
say : "To establish a connection between what 
uncultured, ancient men thought and did, and 
what cultured, modem men think and do, is 
not a matter of inapplicable, theoretic knowl- 
edge, for it raises the issue, how far are modem 
opinion and conduct based on the strong groimd 
of soundest modem knowledge, or how far only 
on such knowledge as was available in the 
earlier and mder stages of culture where their 
types were shaped.'' 

We are apt to think of men in the past 
mainly in this light of superstition, perhaps in 
part because Tylor set the particular study so 
well.^ But the question for Tylor is not the 
question considered here. In these papers — 
in the first and second — the subject is not the 
survival of old superstitions in modem life, 
but of the existence in all time of a great prin- 

^ It was not superstition, or metaphor, or anything but 
reality to the ancients themselves ; it is superstition only 
to modem men. See infra, on the Family, and on Medieval 
Sovereignty. 
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INTRODUCTION 7 

ciple, and the means of carrying it into effect. 
For it is quite consistent with any animism 
which may afifect the hmnan mind, that family 
as something more than superstition may exist 
and thrive by its side, or rather before it, to 
the end that a stable society may be formed. 
That great subject is neither repudiated nor 
affected by any culture of spirits. It has not 
yet been made clear at any rate that family 
is an ancient superstition surviving in modem 
times, though such suggestion has been made. 

The third paper, following the Family, deals 
with the History of Medieval English Sover- 
eignty, to the point reached by Henry the 
Second, of the State as a conscious entity, in 
its first form, that is, of personal sovereignty : 
This completes the study of fundamental sub- 
jects of government, for the present purpose. 

The subjects (or rather the subject) of the 
fourth and fifth papers, if not of such pressing 
importance as the preceding ones, and if artificial 
in nature, have still suflScient practical im- 
portance in the particular connection and in 
themselves as will, I hope, justify them. They 
relate to the means of maintaining order — 
to Evidence, taking the term in the widest 
sense, of things relevant to an issue. The 
fourth paper raises the question how far legal 
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8 LEGAL HISTORY OF GOVERNMENT 

evidence, as distinguished from logical or scien- 
tific evidence, can be justified ; the fifth raises 
the question, broadly, of the course of history, 
in the light of the career of Becket, in regard 
to Equity in the sense of the question whether 
Benthamism, or English Utilitarianism, which 
would make consequences rather than states 
of mind the groimd of legal (and moral) obliga- 
tion, is substantively doctrine of the law — 
in other words, as in the fourth paper, whether 
it is right doctrine for the courts to exclude 
evidence of states of mind as such, which even 
in the Legislature, and of course elsewhere, 
are treated as proper matters for consideration. 
These questions oflfer less diflBiculty than those 
in the other papers; they are not so funda- 
mental, and they are in the hands of experts 
more or less imfettered. It is natural therefore 
that, unlike the great fundamental questions 
of society, they should have been ridding them- 
selves in' modem times of the snares which 
beset them in the hands of the schoolmen 
and their successors. 
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Unity op Government 

Nineteenth century science proceeded upon 
the assumption of unity as the basis of all 
phenomena, natural and human; science of 
the twentieth century is somewhat shy, ap- 
pearing to doubt whether human wisdom is 
equal to deciding between unity and diversity. 
Whatever may be true, my theme does not call 
for a discussion of the subject. I am to con- 
sider the question of imity only as it relates to 
human government, government of and by 
men. That makes a proper problem ; whether 
upbuilding or destructive forces mark the course 
of nature or of human affairs apart from gov- 
ernment, it is certain that if society is to escape 
chaos there must be a structure of it and a basis 
upon which the structure can rest. 

We can now go further than that ; we are 
not standing where we were a few years ago. 
The Great War has settled some things touch- 
ing government; it has shown the necessity 
of unity at least in time of stress and storm, 
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10 LEGAL HISTORY OF GOVERNMENT 

because of the plain requirement of eflBiciency 
at such a tune. But eflBiciency is needed as 
well in time of peace, for the prevention of 
waste and destruction by lawless men ; which 
is a danger and a menace to the State, as we 
are beginning to learn. How far we can and 
will collectively react to the lesson remains to 
be seen. Need of unity was not much realized 
among English-speaking peoples before the 
war ; it was generally looked upon as a coimsel 
of perfection — it was a fine idealism, not of 
practical importance. The war has rudely 
shocked men out of that idea. The lesson is 
now generally acknowledged, if not learned. 
There must be sufl5cient imity in fact to enable 
the State to maintain order — that at least, 
with minimum of waste; in terms of science 
it appears to be generally agreed that there 
ought at all times to be the greatest eflBiciency 
with the least amount of waste. But there 
should, I think, be something more and better, 
if possible, than coercing merely dispersive 
influences to obedience to law. That seems to 
be agreed. Coercion is but a temporary remedy 
against practice widely followed, until it is 
shown that such practice is clearly harmful to 
society — shown to be so to a crystallized, 
dominant power. But even that is not unity, 
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UNITY OF GOVERNMENT 11 

as I understand the term, though it is cen- 
tralization. And let me say at once that by 
unity I do not mean equality whether before 
or behind the law ; the notion of equality is in 
the face of fact, and hence would make a false 
starting point. 

The question then which I wish to consider 
is not the need — I shall take it that that in 
general if not always in particular is clear — 
but the meaning of imity in government; 
that is, what creates such imity in the sense 
of general collectivism or solidarity; the dis- 
cussion being partly by way of anticipated 
inference from, partly as extension of the 
following papers. This will call for some 
further remark upon a subject much to be 
dwelt upon, the relation of the individual to 
the collective will of society ; for there can be 
no unity in government short of a common will 
in some practical sense of that term. Beyond 
the point that organization is a needed ex- 
pression and means of imity, for accomplishing 
any serious purpose, I shall not now deal with 
the mechanism of government, however much 
this may, with the idea of checks and balances 
for special criticism, touch eflSiciency; for it 
touches eflBiciency only in a secondary way 
as a consequence of deeper things. Nor shall 
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12 LEGAL HISTORY OF GOVERNMENT 

I enter into discussion of administration. It is 
of course idle to talk about any self-governing 
moral principle in relation to individualism. 
Administration there must be in regulating 
conduct, where the State directly or indirectly 
is concerned, and the present question then is, 
must the moral principle break down in the 
temptations incident to administration? If 
it must, there is an end of discussion; but I 
can hardly think that the case requires such 
an answer. The question of administration 
is one, first, of soundness of the mechanism, 
second, of capable and honest men. I have 
already put aside the first, assmning what 
appears to be safe to assume ; if there can be 
no principle upon which to conduct affairs, 
there is again an end of discussion. And this 
leaves the subject of capable and honest men. 
Difficult as administration may be on that 
score, no one I suppose would affirm that it is 
impossible. So that too may be put aside; 
enough that it is possible to find suitable men 
to administer the principle. It is not then 
reducing the subject to an academic question 
to leave these things and deal with the prin- 
ciple alone ; which we are likely to find in the 
backgroimd, in the shadows of history, where 
life goes on without observation. 
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UNITY OF GOVERNMENT 13 

What I desire to consider in this paper, 
substantively and primarily, is unity in the 
deepest, not in the outward, sense — in a 
sense upon which the value of the most perfect 
mechanism and management must depend. 
The end is greater than the means, however 
true it may be that the end itself may be 
wrecked in the means. I return then to the 
subject mentioned a moment ago. 

Individualism in the sense either of self- 
seeking or of independent, imrestrained conduct, 
in a bare, literal sense lawful, so far as either 
is possible in society, that is to say, conduct not 
proceeding from spontaneous devotion to gov- 
ernment, must now be reckoned among the 
things which have been sufficiently tried — 
tried and found imsafe and unsound when 
considered in reference to the peace, stability, 
and welfare of the State. On the other hand 
too it must be said that there is no ground to 
suppose that collectivism and this kind of 
individualism can be bridged over in xmity, 
and that there is little reason to believe that, 
within appreciable time, self-centred individual- 
ism will give way to efforts in favor of general 
collectivism. History tells us plainly enough 
that whenever collectivism, such as exists, 
moves forward with energy towards realizing 
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14 LEGAL HISTORY OF GOVERNMENT 

its purposes, it is sooner or later encountered 
by sordid individualism, with a tangled mass of 
troublesome influences. The product is likely 
to be an imknown resultant, inclining the one 
way or the other according to the degree of 
effort respectively put forth and sustained. 
Who is there to see an end to the conflict 
between man's higher and his lower natiu-e? 
The most that one is justified in hoping for is 
that the former, while not destroying, may by 
acquiring greater and then still greater power 
dominate the latter; with power of course in 
the State at all times to restrain and punish 
the grosser evils in society, in the duty to main- 
tain order — a purpose which must be pursued 
at all events. But individual man must war 
upon and subdue himself first ; that done, he 
will not be troubled overmuch by need or im- 
pulse to subdue others. That appears to be 
all there is in the notion that war is of man's 
nature.. 

But to the end in question, the bringing to 
pass a general and sound collective will, in- 
dividualism must itself play a great part. 
There can be no impeachment of that factor; 
in itself individualism is a storehouse of per- 
sonal energy; it is the indispensable dynamic 
of life ; when directed to the proper end it is 
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UNITY OF GOVEENMENT 15 

the chief means of doing good. The question 
is, What is meant by it ? Here we meet two 
doctrines in regard to government, of the most 
practical nature, in radical conflict; the one 
of which is generally called the autocratic, the 
other the democratic — terms as usual not 
very precise and hence needing examination. 

The terms involve ideas of the State which, 
described on lines of individualism, find ex- 
pression resi)ectively in the Old German tribal 
State, spoken of at some length in the paper on 
Medieval English Sovereignty, and in the 
German State of yesterday. The Old German 
tribal State, briefly to repeat, was composed of 
all the people acting together originally, of 
their own spontaneous will, partly through 
representatives chosen by the public. This 
was the State which Caesar and Tacitus, the 
Salic Law and other sources have put before us. 
The people were the State; there was no 
separate imit or entity constituting govern- 
ment — religion was only the same thing in 
another form. One cannot even say that the 
State was a means to an end, as we say of 
modem democracies, for there was no State 
apart from the general collective will of the 
people. Government by the Old Germans 
has sometimes been compared to that of tribes 
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16 LEGAL HISTORY OF GOVERNMENT 

of the North American Indians, but the com- 
parison is loose and at most cannot be carried 
far. The Old Germans were much further 
along in civilization; there is nothing among 
American Indians to be compared with the 
Lex Salica and its procedure. Some of the 
Germans were educated citizens of Rome, 
holding responsible positions, military and 
civil. We may well listen to Caesar and 
Tacitus. 

In course of time, mainly by violence, partly 
by more peaceable means following, all this 
was changed. The whole German mass, at 
first acting as a unit, becomes divided into two 
parts, one a very small crystallized section, 
the other the great imcrystallized majority, 
relatively speaking the mass. The first finally 
becomes the modem German State, the State 
lying at the centre, as a self-constituted and 
self-acting imit or entity. This is the medieval 
and modem German idea, in practice, of imity 
in government. 

Modem Germans have gone the full length 
of this idea for many generations, especially 
since the time of Frederick the Great. The 
State is a very small, centralized entity, as 
small for its chief purposes as the life and will 
of the King of Prussia. In such an autocracy 
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UNITY OF GOVERNMENT 17 

yrhat is the form of individualism concerned? 
For modern Germans have professed to live 
as freemen. As a matter of admitted fact the 
German people so long received the teaching 
that the State is final authority — Suprema 
lex regis volimtas ^ — in point of right, that 
conformity became habit ; that is, self-acting, 
upon suggestion from above, had become 
practically automatic. According to German 
belief, that constituted individualism of the 
highest value; the individual having himself, 
of choice, eliminated effort in conduct, and 
effort which can be eliminated, and is not, is 
waste — waste of energy. Mechanism of move- 
ment, according to this view, is the true goal 
of achievement for those who are under author- 
ity; this was modem German collectivism; 
this was the last word in German education. 
Put another way, the masses have been taught 
and have accepted the teaching as final, that 
to act, in matters of government, of the free 
expression of the will is individualism of a 
nature dangerous to the State and must there- 
fore be suppressed. Government by the whip 
is the result, and that not only in a State which 
is an entity distinct from and independent of 

1 The modem form of the famous words of Justinian : 
Quod prinoipi placet et legis habet vigorem. 
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the people living within it, but no less in one 
in which the whole mass has become hardened 
by time to the use of the whip in dealing with 
men. That is perversion of spontaneous energy. 
You cannot have unity that way.^ 

Here then we have the two conflicting views ; 
on the one hand, the Old German idea of 
spontaneous self-discipline or willing conduct, 
on the other, inmiediate response in obedience 
to the will of another, or habitual conduct not 
spontaneous. But it will not do to say that 
the latter alone eliminates waste, in becoming 
automatic; the same is practically true of 
the former, or may well be. Whatever is 
repeated for a length of time, voluntary as 
well as involuntary action, beconies, by laws 
of psychology, automatic ; and inheritance from 
parents who have practised seK-control carries 
the tendency to children. Caesar tells us 
that the German children were left without 
restraint, and yet Tacitus says that they kept 
themselves from excesses. Now the plainest 
fact in Old German history is that the people 
acted in matters of government spontaneously ; 
no one ventured to impose his will upon another. 

1 This of course is no denial of the need and usefulness 
of force in affairs of government ; but might should not be 
the emblem of State, without regard to defiance of it — 
that is, for conquest. 
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Is there then, after all, no difference between 
the two views? I take it there is a most im^- 
portant difference. I speak of spontaneous 
action as conscious action, action of the will; 
so far there is effort. But that is not waste; 
it is initiative. After the initiative, however, 
as in one's taking the first step to the door, 
what follows is habitual; but to that first 
step, the resolve, the initiative is the thing that 
tells — it is what makes the difference between 
the Old German and the German we know. 
Everyone today knows what initiative means; 
it is no military device ; it means that a man 
wills his own conduct, to serve as well as to 
lead, not that another does it. 

This is the kind of individualism to which 
I referred when saying that individualism is 
essential to imity; the other kind, result of 
habit under comptdsion, is at a standstill 
when routine instruction fails.^ Of course 
habit has a great place in all good (not to say 
bad) work; the soldier drills to acquire, un- 
consciously as far as possible, prompt, efficient 
action. So he saves waste. But habit cannot 
be predicated of things which, with each new 

* Some one has put it thus : "Make rules your master 
and you are naught but a machine, only capable of turn- 
ing out results to pattern, and never able to react to the* 
unusual and unexpected." London newspaper. 
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occurrence out of routine, need change and 
quickness of thought and action. Habit is 
for things which repeat themselves without 
material variation. I think we are justified 
by the event in saying that the German over- 
played his psychology of habit, giving it 
dominion which belongs to originality. This 
cannot but weaken initiative, independent 
thinking, originality, however true it may be 
that some men work best by rule. I speak 
particularly of government and conduct in 
relation to it. The notion, or rather the tre- 
mendous fact, of the State as a distinct entity 
leads to this end. I suppose that the best 
effect of unity is not possible upon any footing 
in which initiative by the people, directly or 
through representatives chosen by them, is 
effectually discredited, even if unity at the top 
can be called imity at all ; the fact at any rate 
is the important thing, to wit, restricting 
initiative by condemning the many to routine. 
The difference may be seen under conditions 
of war, in the way the man of mere routine 
meets adversity and the way the man retaining 
his individuality meets it; the latter says, 
''Our back is to the wall." 

So far, in his spontaneous self-discipline and 
devotion to government, the Old German 
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followed right lines of unity ; so far, the world 
has not seen anything better. The form which 
national life takes, or which any movement 
secular or religious takes, though of course 
important, is not the vital thing ; what is vital 
is the reaction of spirit, behind the form. Here 
is where Hobbes, in the Leviathan, went wrong ; 
with him neither form nor spirit was vital. 
The reaction of the Old Germans to spirit is 
what makes them so interesting. Still, move- 
ment with them, before Clovis burst into Gaul, 
was mostly molecular, internal, leaving an 
equilibrium; there was the collective mind 
only.^ ; : 

This, with polytheism, went far to cancel the 
credit. The tribal mind could not, since it 
was tribal, expand to others, except as near 
kinship or other special reason prevailed. The 
religion of the Old Germans was fundamental ; 
it accounts for, as it dominated, his individual- 
ism and his collectivism. Eliminate poly- 

* I do not overlook Ariovistus, ArminiuB, Teutoberg 
Forest ; but these were occasional outbursts of revenge, to 
be followed by relapse into movements within the tribes, 
or into inertia, as with the Cheruscans. Itaque olim 
boni aequique Cherusoi, nunc inertes ao stulti vocantur. 
Tacitus, Germ., c. xxvi. So of the German religrion: 
ancestral worship could not be propagandist. Real move- 
ment begins when molecular action disturbed dashes to 
one side and breaks up the equilibrium. 
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theism, or for that matter elimmate the worship 
of the single supposed ancestor of a particular 
tribe — eliminate Woden — and nothing re- 
mains but rank individualism, with society 
impossible. Even within the same tribe there 
must have been seeds of disunion in the worship 
of different and hostile gods of natiu-e. There 
could be no unity where worship was divided. 

Now let us turn to the example of Rome, 
which has f lu-nished such endless study for the 
world. Early Rome naturally offers much 
the same view that we have in the Old Germans, 
as being a kindred, primitive branch of the 
Aryan race. Following Tacitus, Macaulay puts 
the collective life of the Old Romans, with some 
imagination, sufficiently for the present pur- 
pose, in his Horatius : — 

"Then none was for a party ; 
Then all were for the State ; 
Then the great man helped the poor. 
And the poor man helped the great. 

• • • • • 

The Romans were like brothers 
In the brave days of old." 

This life of collective, spontaneous service 
and cooperation also came to an end in in- 
dividualism, in the contest for self-aggrandize- 
ment : — 
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"Now Roman is to Roman 
More hateful than a foe, 
And the tribimes beard the high^ 
And the fathers grind the low. 



Wherefore men fight not as they fought 
In the brave days of old." 

Through kings and republics runs the same 
tale. But the empire is the great example for 
study, especially the late empire. 

If we were now dealing with doctrines of law, 
as in the paper on Becket, it would hardly be 
necessary to go beyond the jurists of the later 
empire — for they virtually laid down the law 
— to find imity. It is enough briefly to recall 
the fact that the Romans, through the power 
and wisdom of the praetors and their associates, 
early attained to the conception of equity; 
that this, enlarged from time to time, came at 
length to constitute the jtcs honorarium or jtis 
gentium; and that from thence the jurists 
advanced to the highest idea — to the very 
ideal — of law, in the doctrine of the jus 
naturalCf or law for all men everywhere. Here 
was adoption of morals as the foundation and 
purpose of human law. The fact may be 
emphasized; a moral standard, fitted for all 
time, is taken. With that as the foundation 
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of duty, unity in the department of law itself 
is reached. 

But legal unity was not enough to save 
the State; the empire itself was a self-made, 
self-centred entity, a centralization of world 
power. Passing by slavery, sordid individ- 
ualism, corruption at home and more cor- 
ruption in the provinces, in public office as 
much as in private life, went on openly every- 
where, in spite of the morals of the Pandects. 
I need not dwell upon what everyone knows; 
I only want to point out that corruption pre- 
vailed notwithstanding the high character of 
Roman jurisprudence. Bad legislation and 
worse administration marked the course of 
Rome in the noblest period of her jurists. The 
morality of her unwritten law did not supply 
the saving motive, the motive of supreme de- 
votion to Rome ; conmion law, only an effect, 
cannot create the common mind in question. 
The example of Rome is striking enough; 
there is a gulf between the morality of her 
jurisprudence and the daily life of her people. 
The empire had centralization, but not unity. 
Government from the top is right only when 
it proceeds from below, with support all the 
way up ; government from the top alone is as 
bad as government from the bottom alone. 
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So it was too with Roman paganism. Poly- 
theistic in its form before the empire, besides 
being in its mysteries grossly unmoral, this 
was, as with the other Aryans, divisive. The 
empire indeed, absorbing all powers over which 
its arms prevailed, was in a position to put 
an end to this ; and in fact it did put an end 
mostly to local divinities, away from Rome, 
whither trade and population were always 
tending. What could the gods of Ephesus 
mean in the capital city? says Rank^. The 
empire made a practical attempt to create 
monotheism, in deifying the Emperor; for 
he was to be worshipped above all others. 
But this could not avail; the basilica might 
have its augusteum — the apse adorned with 
statues of the emperors — as a special, ap- 
pointed place of worship, but the worship was 
thraldom of the most unmanly kind.^ The 
conmiand to worship the Emperor did not and 
could not effect a fusion among the conglom- 
erate elements of the empire; the fellowship 
of early times, spoken of by Tacitus, could not 
have continued beyond the small and diminish- 
ing circle of real Romans. And even that 
fellowship could not have been founded or 

^ Rank^, Papacy, i, o. 1, § 1, from which Rank6 well 
Bays Christianity was emancipation. 
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nourished upon the worship of the Emperor; 
it could have been no more than a mockery of 
the ancient polytheism. Church and State^ 
to use later terms, were driven together ; they 
did not come together spontaneously, as merely 
different manifestations of the same body. 
Worship of the Emperor, to be paid in his own 
lifetime, could not take the place of worship of 
ancestors; the one was new and forced, the 
other had existed from the beginning as the 
natural bond of imion among men. Nor was 
there in any other respect any moral idea of a 
permanent nature in the new worship which 
could bind men together. 

Accordingly if imity is deemed to consist 
in spontaneous devotion to the State, foimded 
upon a real monotheistic religion, we have to 
conclude that the Roman Empire before the 
fourth century does not furnish an example of 
it. If however imity be thought to consist 
merely in the power of government to suppress 
opposition within and maintain equality before 
the law, while able to meet opposition without, 
we must reach the opposite conclusion, touch- 
ing the empire at its best, in its first three or 
four centuries. But the very statement im- 
plies a doubt of this meaning of imity. At 
its height of power Rome appears equal to the 
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idea ; but the Roman Empire did not remain at 
the necessary height, and it fell. Are we not 
then driven to the other idea? Would Rome, 
empire or not, have fallen had the State con- 
sisted of people giving it willing devotion, 
springing from the nobler sort of individualism? 
It is improbable. 

So much for the civil and religious govern- 
ment of Rome. That does not satisfy; the 
moral factor is wanting, without which the 
inference appears to be that permanency cannot 
be expected. The question of unity under 
consideration, that is, governmental unity, 
is, what is the moral factor to be added to 
collectivism in the sense in which this term 
has been explained ? for collectivism, as we have 
seen, will not do. What is necessary to keep 
sordid individualism permanently from pulling 
the world, or any fair portion of it, to pieces? 
Whether the world is to take the remedy and 
have the results of the added factor is, I say 
again, another question; I am considering 
only what the factor must be if we are ever to 
have the governmental imity now under dis- 
cussion. As for accepting the remedy one 
must be more confident than I am — more of 
an idealist than I am — to feel equal to making 
any prediction upon the subject — to suggest 
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when if ever this uncertain unity is to come 
among men generally. Our race and others 
have had experience. of it, but only on a small 
scale, in primitive times of the tribe and tribal 
State. All that can yet be said is that the 
needed factor is and must be moral, with 
powerful initiative, that men ought to have 
it, and that men may have it if they will; 
though the part which men, consciously or 
unconsciously, play is limited ; the great forces, 
which man may accept or not, lying beyond 
man's power to hinder. 

In what I am now going to say, I want to 
speak, if one may say so, as a man, a citizen 
of the world, with all the meaning which 
Marcus Aurelius gave to his words when he 
said that men exist for the sake of one another, 
and perhaps also with a meaning which the 
Roman Emperor did not know,^ though still 
speaking as far as possible as a citizen taking a 
detached view. 

So I proceed to recall the fact that soon after 
the beginning of the Empire, a religious move- 
ment appeared at the capital, which Tacitus, 
in a familiar passage of his Annals, speaks of 
as a superstition, named from one ''Christus, 

^ The great Roman never said, " Our Father, who art in 
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who was put to death by Pontius Pilate, proc- 
urator, in the reign of Tiberius."^ Christian- 
ity, under Peter and Paul, struck out from its 
distant, humble birthplace straight away to 
the capital of the world,* whence to deliver its 
message with effect.* To Peter had been 
committed the keys of heaven and hell ; what 
he should bind was to be bound, what he should 
unloose was to be unloosed; and upon that 
Rock a Church was to be founded against which 
the gates of hell should not prevail — could 
there be a stronger declaration? I have no 
training to take sides on the question of the 
specific meaning of these words, and should not 
care to if I had ; whether the words were in- 
tended to carry the idea that Peter was to be 
the first bishop of Rome, the Rock in that sense 
upon which the Church was to be built, or 
only that the principles of the new gospel were 
to be preached by Peter and others as the eternal 
word of God, is here immaterial. In either 
sense the new religion professed to be final and 
in purpose imiversal, and proceeded to make 
good its profession against a powerful paganism 

I Annals, xv, 44. 

* Repreasaque in praesens, ezitiabilis supentitio rorsos 
erumpebat, non modo per Judaeam, originem ejus mail, 
sed per urbem etiam. /&. For Rome was the focus of 
ail movements. Ih. 
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which determmed to stamp it out, but was only 
equal to driving it under ground, into dim cata- 
combs, for recruiting its forces. 

An end was to come to that; an event, as 
the world knows, took place in the fourth 
century which changed the whole situation 
and outlook, replacing the augusteiun with 
figures of Christ and the apostles, and in turn 
sending the diAonities of paganism into hiding 
in distant haunts of old mystery and myth. 
It is said that one day, on the eve of battle, the 
Emperor Constantine saw the hated symbol of 
the Christians, the cross, blazoned across the 
heavens, that he took it for a conquering 
sign, awTi^piov rpinraiov, and accepted it accord- 
ingly. At any rate he adopted Christianity 
and put forward from that time the labarum 
with its new device; requiring the banner 
of the cross to be carried before all other stand- 
ards of Rome and guarded by armed men. 
Theologians dispute over the conversion of 
Constantine, doubting the effect for good of 
introducing the vast concourse of paganism into 
the bosom of Christianity ; but the great fact 
remains that Christianity now took in hand and 
securely grasped the initiative against the 
heathen world, and has kept it, with wavering 
at times, until the present day. Next after the 
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rise of C5hristianity itself, that is the greatest 
fact in the history of the Christian Church ; it 
made way for the most important results 
civilization has ever seen. Here was initiative 
of a moral factor in the most powerful liands of 
the world. 

But to stop with the new energy at the capital 
would be fatal, for Rome fell; and with it 
fell the new imity, to the weaker support of the 
Bishop of Rome ^ — fell too at the hands of the 
old enemy paganism. That I take it was be- 
cause the moral factor in the empire was not 
supported by real or at any rate sufficient col- 
lectivism. Morality must have a backing when 
attacked ; the mind must react with sufficient 
energy. The Christianity of the Empire, with 
all its initiative, was weak, too weak to sustain 
itself against the nimibers and energy of the 
North, which itself had never lost initiative as 
had paganism within the empire. Hence, as 
was just remarked, we must not stop with the 

^ Note the lament of the bishop to the Germans, Boni- 
face. ''Without the patronage of the ruler of the Franks 
I can neither govern the people nor defend the presbyters, 
deacons, monks or handmaidens of God. I could not 
even forbid the pagan rites and sacrilegious idolatries in 
Germany without his mandate and the fear of his name." 
Letters of Boniface to Bishop Daniel, 8th century; 
Rank6, P^acy, i, c. 1, $ 2; Perry, Hist, of Franks, 489- 
501, ib. 452, 299, 342. 
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conversion of Constantine if we would find what 
we are seeking. But paganism as an organized 
or living religion was finally driven oflf the field 
of action. 

To my mind it is clear that, while giving 
due credit to other agencies, the agency in 
question must be found in religion. The 
history of the Aryan, the Semitic and probably 
of all other races, makes this, I think, un- 
mistakable; the life of the Old Germans, so 
much dwelt upon in these papers, is only a 
less familiar example. Religion of whatever 
nature, polytheism in the worship of ancestors 
and nature, monotheism as taught in the Bible, 
— religion is the one agency, as I see it, by 
which men have lived in fellowship with one 
another and so attained to soUdarity. Fellow- 
ship goes with vital religion, as of its essence ; 
the same through all its adherents, tribes, 
tribal States, nations, with all the differences 
of political government. 

I speak of imity of peoples severally, not with 
any idea of a general fusion of races. Growth 
of centuries of likeness, or towards it, and of 
common occupation of territory creates char- 
acteristics too strong to be put off or cut up at 
will. America cannot yet be taken as a satis- 
factory example to the contrary. Even if 
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fusion should ever come to pass here, it would 
have a much poorer chance elsewhere; and 
the result in any case would probably not differ 
from the present state of things. 

Returning then to the thread of discussion, 
if we are to find a solution of the question of 
governmental tmity, we must look to Christian- 
ity, with its profession of tmiversal brotherhood 
and its initiative of propaganda — "Go into 
all the world", and preach the gospel of free 
service and cooperation to all men. That is 
Christianity ; that is what should be added to 
collectivism for the purpose in question. 

I can go no further with the present inquiry, 
put as this paper seeks to put it upon the footing 
of fact. It has been suggested that great social 
changes are or may be determined by the 
emotions. A well-known writer on social 
science ^ has professed ability to work out the 
effect of the emotions upon national affairs, 
in the matter even of time; holding, with 
Germany, that is, what was Germany, and 
Japan for illustration, that under the stimulus 
of emotion, reasonably directed and controlled, 
any desired change may be brought about in 
the comw of one or two generations. But even 
at best this can be true only when the right 
1 Eidd, Sdenoe of Power. 
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motive is found ; and Germany did not find it. 
Then too the object of the motive must be 
considered; is it to overturn selfish individ- 
ualism?^ If it is, as I suppose it should be, 
the result, with all the time required, is hidden 
from the counsels of men. History fails to 
clear up our doubts; the oracles are Delphic 
where they are not silent. That is to say, 
history does not tell us whether the govern- 
mental principle of imity which held tribes and 
tribal States together at first, but has lost 
much of its hold upon the present, will be 
accepted in the life of men tomorrow. And how 
could it tell us? 

The next paper will have for consideration 

what appears to be the only means to the end 

in question. 

^ If it is not, it may well be true, as in the case of efforts 
to promote a love for gardening ; of which someone says : 
"All in all it is reasonable to suppose that if this movement 
persist, the attitude of the people towards certain phases 
of our national life will be changed in a generation or more." 
Boston Herald, Aug. 29, 1919. But that is not the subject 
of discussion in this paper. 
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The Family in English Histoby: An 
Inquiry 

I AM not an ethnologist or an anthropologist. 
I regret to say it, for each of these branches of 
learning must throw light upon the subject of 
this paper. But I have no qualification to 
speak of things lying'jbehind the veil of written 
history. I have made a study of the family only 
within what, compared with the whole past of 
mankind, must be called modem times; but 
within the period of my own studies, which 
begin mainly with Caesar and Tacitus, the 
facts appear to me to raise an inquiry serious 
enough to make it worth examination. 

I have nothing new to offer in the way of 
discovery of facts. The facts are generally 
known to the student, or at least are within 
his reach; but that may not be true of the 
assenibling and adjustment of them, which I 
suppose is indispensable to a correct under- 
standing of their teaching. This is somewhat 
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new ground; and so I hope to be entering upon a 
field not heretofore fully explored, though much 
must still be left for study, especially in regard 
to the cave dwellers, the mound builders and 
others; whose family life the experts should 
not neglect. If any one is disposed to think 
this paper a homily upon Christianity from a 
new point of view, be that as it may ; enough 
for the purpose if in the end the inquiry shall 
throw light upon a subject at once of great 
difficulty, and certain to be considered of 
first importance. 

In this paper I desire to consider, in the 
light of history, a single question, in pursuance 
of the subject of the preceding paper, the 
relation of the English family to civil govern- 
ment ; ^ for will any one of our race venture to 
say, either that the family is now playing its part 
in the maintenance of order, or that the family 
is not a necessary factor to that end? After 
all, I am not quite sure how either of these 
questions would be answered by men and 
women of our time. Let us see what the past 

^ For the wider legal history of the family the student 
will look elsewhere, as to the valuable essay of Mr. Young, 
in Essays on Anglo-Saxon Law, The Aryan Household, 
by Heam, and the very recent work of Jeudwine on Tort, 
Grime and Police, bringing to bear new facts and comments 
from Celt, Norse and other sources. 
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has to say of the meaning and efficacy of the 
family ; for that is the specific question in hand. 
We may first call in aid a subject far beyond 
the Roman writers in point of time. Let us 
look at some of the first words made use of in 
the language of human society, and let us 
note what they have to say in regard to primary 
human relations. Such words must have a 
special and significant meaning ; they are used 
necessarily for a purpose and cannot be acci- 
dents. We might be sure of that on mere a 
priori grounds, and when we find that the words 
have in fact a meaning which tells plainly of 
himian relations, a meaning which tells us 
apparently that society is the consunmiate 
aim and purpose of humanity, we may well 
give heed. The words I refer to are the originals 
which have come down in our language as 
^'father", ^'family" and ''house." The philol- 
ogists tell us that these words have the conmion 
meaning of protection, with the shade appro- 
priate to each. They denote accordingly help; 
"father", root Pa, to protect;^ ''family", 
Lat. famulus, Oscan (S. W. Italy) famel, ser- 

^ In certain tribes woman has been head of the family, 
that is, the protector. Polyandry has been common 
enough. Of course under agnatic succession woman could 
not be head of the family, as she belonged to the maeg 
(kindred) from which she came. 
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vant, "supposed to be from Oscan faame, a 
house " ; "house", a covering, " perhaps related 
to root Ku, and further to root Sku, to cover", 
whence also sky.^ These words unport that 
men are thought to exist, as later philosophizmg 
Aryans, Plato and Marcus Aurelius, say, not as 
independent, individual units, but for the sake 
of one another, in the bonds of society. And 
etymology was borne out in actual life. The 
family, as primitive men discovered, was de- 
signed for service, the necessary means of 
building up a society to stand, and standing 
express the aim of human life. Service was in 
reaUty what the word family expressed ; it was * 
the "root " of the matter ; it was vital to society. 
Family was the greatest idea touching the 
aflfairs of life that ever dawned upon the mind 
of man ; it signified more than had ever before 
been conceived, and more than ever since has 
been expressed by hmnan Ups. It was an 
inspiration, pointing to new and fundamental 
relations both within and without the primitive 
abode which before had sheltered no more than 
several individuals, man, woman and child; 
relations which were to govern races of man for 
untold ages. For it should be observed that 
the idea expressed by the word family could not 
1 Skeat, for the foregoing. 
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have arisen until it came to mean something 
more than parent and child or generations of 
ancestry; until parentage had, as seen in the 
primitive religion and duty of revenge — of 
family against family — become a permanent, 
paramoimt spiritual principle of helpfulness, 
to take the place of the temporary, animal 
relation existing only during the helpless period 
of childhood ; until in a word to mankind, or 
bodily likeness, came the revelation of kindred, 
or likeness of birth (within a tribe), and then of 
spirit, which is the meaning of society. The 
word society itself is primitive, bringing cumu- 
lative evidence to bear. The etymologists 
tell us that it is derived from the root Sak, to 
follow, as in Lat. sequi. Society has then from 
the first meant a following, a collective body of 
men, a unity of families and others likeminded.^ 

This lays the f oimdation of my remarks, and 
I now proceed to the superstructure, as built 
up within the time of written history. 

I have elsewhere spoken of the family in 

1 So of "kin" and "kindred", from Teut. base Konya, 
meaning a tribe, that is, a following, a collectivism. 
Hence king, cyning^son of the tribe, chosen son; and 
sequela, a family. Magna Carta, c. 40; Pleas of Crown, 
^ Gloucester, anno 1221, Introd. xiv, Maitland (where it is 
spoken of great officers, one of them said to have risen from 
a villein). And so we get back to the starting point; 
it is all one and the same thing. 
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relation to sovereignty; the subject now is of 
the family from its earliest stage as a corporate 
unit in the orderly life of society. Contem- 
porary writers give us a clear view; the old 
German family is no mere lodging together^ as 
it is largely today, of individuals as units ; it is 
a corporation, everywhere speaking and acting 
as such, spontaneously, in the Hill of Laws or 
Assembly, in the field of agriculture, in the 
field of war, mostly but far from wholly in a 
religious character. The religious side of the 
family, striking as it is, and perhaps for that 
very reason, has sometimes been over- 
emphasized. The family would have been a 
family, in the real sense, without its religion; 
its religion was but a belief. Service was of 
the fad of life in the family, necessary to the 
very idea of it as soon as the fact of society 
dawned. Religion too was of course a matter of 
service, but service rendered to the dead or to 
the gods of nature. Still this, as far as it went 
and it went very far, was a free rendering to 
others of what was believed to be due. This 
however might have been left out without 
affecting the family as a body bound together 
by service. One was life ; the other was inter- 
pretation, misinterpretation. 
It follows that, in point of service, the family 
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was an organic whole^ not an artificial^ external 
attachment of individuals; it was accordingly 
the very unit, condition and type of society. 
It gave to society the stamp of collectivism, so 
far as the type remained true to itself, as indeed 
appears to have been the case in all former 
history. Individualism was abhorrent to it, as 
destructive both of the family and of society. 
It was the corporate family that appeared in 
the Assembly to consider public or rather joint 
action, for the voting, if the mode of deciding 
questions beyond the domus may so be called, 
was by f amiUes, by the heads of them ; it was 
by families that the people appeared in arms, 
on the naarch and in the fight; it was the 
corporate family that received allotment of 
shares in the open fields ; it was the corporate 
family, acting irrevocably by the housefather, 
that set off part of the home land, or the whole 
of it as the case might be, to a new "heir." * 
No individual, as such, had lot or scot in any- 
thing of the kind, whether within the house * or 
without ; all was household cooperation. 

^ Lex Salica, o. 46. 

* The Jorum domesticum of the household could do no 
more than observe; it was designed to prevent things 
being done in the dark, in violation of custom ; it exercised 
no control over the housefather. See Heam» Aryan 
Household, 99. 
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Of the four constituents spoken of in another 
paper as fused into Old German life — family 
life, economic, religious and military life — 
the first is the only one which, through all 
vicissitudes, has survived to modem times; 
survived, I mean to say, as an adjunct in the 
government of men, with marks still of its 
original nature as designed for service and 
society. 

The clan or tribe, though made up of homoge- 
neous families constituting a collectivism, was a 
very diflferent thing. It was not an organic 
creation formed from within and thus neces- 
sarily united ; it was an external, agglutinative 
combination, purely voluntary, and so liable 
at any time to break up into its component 
factors. • Such breaking up was not infrequent ; 
it might and sometimes did take place on the 
field of battle. There was no power, there 
was no recognition among freemen of the 
possibility of any power, like that of the house- 
father within the family, which could hold even 
families together against their will ; much less 
bind free tribes to any confederacy or league 
they might have entered, for between tribes 
there was little if any recognized homogeneity 
or interest in common, religious or other, such 
as existed between the families of a particular 
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tribe. The tribes held each other at arm's 
length; whatever the service, withm the 
house and beyond, all was voluntary. I sup- 
pose that even community title in the folkland, 
and the allotments of it, were a voluntary sub- 
mission to what was considered best for the 
famiUes. How, under Old German life, could 
this have been compulsory? So striking an 
exception to general ideas of freedom would 
have left evidence of it, which is wanting. 
Indeed the contrary is plainly implied in the 
well-known passage of Caesar referred to in 
the paper on Sovereignty ; the people chose their 
course; the magistrates or chieftains who 
"compelled" ("cogunt"), were themselves 
chosen. The housefather alone had a following 
he could coerce; no one else, no king of the 
period in question, had ; and the housefather's 
following, as has already been pointed out, was 
a corporation, inseparable except for forming a 
new one. The tribe in reality was only a 
collection of families having a common wor- 
ship ; it was nothing without or apart from the 
family. 

It is plain that throughout the period of 
Old German life the family was the mainstay 
of society. It was the one permanent, self- 
regulating agency in every tribe, or tribal 
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State, as we find it in Lex Salica. The family 
was the heart of Old German existence; it 
was at the centre of all things external; it 
gave and it took away ; everything hung upon 
its will. But as internally, so externally, with 
its associates, it willed to serve; in service of 
the tribal State the family yielded, but was not 
compelled to yield, to Lex Salica; externally 
between families it made for peace, and so for 
good will, to yield, but the Old German never 
gave up, never lost his right of revenge ; with 
the family internally Lex Salica had no con- 
cern. The family was autocrat, to such extent 
as to make higher government of later times 
difficult; but that was only going too far.^ 

The Old German was too simple, too primi- 
tive — too near to the hard facts and not less 
the factors of life — to be an idealist. He had 
to see, and did see, things as they were; in 

^The right of revenge is the great example; there 
service and codperation of the family were carried to 
excess. "Wie sehr die reohtliohe Sicherheit durch die 
Maoht einzelner Familien, die sioh der dffentliohen Ord- 
nung entzogen und den Gerichten Widerstand leisteten, 
gef&hrdet wurde, sehen wir aus eine Reihe von Bestim- 
mungen in der Gesetzen Ednig Aethelstan's, iii, 6; iv 
3; vi, S, §2, 3.'* Schmid's Gesetze, Glossary, *'Magen» 
sohaft." This ''security*' is seen in its truer form in the 
cooperation of the open field system; that is apt to be 
dimmed in the fiercer light of the blood feud, which is of 
less significance. 
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his simplicity that alone afifected him. ' You 
camiot even except his religion ; ^ he may have 
been deceived — he certainly was; but his 
belief, like many an erroneous belief in later 
time, was present, pressing fact, fact of the 
most serious kind, for it lay at the depths of 
his family life and hence of his ideas of govern- 
ment. And so with family the mainstay and 
centre of all things, with family to initiate 
what was to come, the Old German brought a 
certain test to projects and plans of order and 
of movement. The family through its head, 
the old freeman, did the voting and determined 
what to do, or not, only after the chieftains, 
their own appointed men, the men most familiar 
with experience, had considered and brought 
forward for the assembled corporation, the 
family heads, important matters of policy. 
Idealism, could it have existed at the time, then 
as now would have been looking forward to 
some goal, without sufficient recognition of the 
stubborn facts standing in the way. Such a 
thing then was not even dreamt of. Facts 
were not to be ignored — difficulties standing 

^So of the earliest Aryan literature. It has been 
pointed out that Homer does not speak of the raging waves 
of the sea ; that would be to use metaphor for fact ; it is 
a godt a real being that rages. Ruskin, Modem Painters, 
iii, 174; Noel, Essays on Poetry and Poets, 20. 
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in the way must be removed — they were not 
to be minimized in favor, even if suggested, of 
some far off possibility. As was observed in 
another paper, I say again that we have here a 
picture worth looking at; a picture, I would 
now add, of the family in its relation to civil 
government, as government itself. The Old 
German almost made democracy, as dangerous 
in itself as under discipline it may be desirable, 
"safe" for the people. 

Here, in the relation of family to family, was 
and is the reconciliation, or rather the adjust- 
ment and correlation, of individualism (in its 
best sense) and collectivism. There can be 
no impeachment of individualism merely as 
such; in itself individualism is a storehouse 
of energy; it is the dynamic of life ; it furnishes 
the initiative to all imdertakings. I suppose 
that it is also necessary to any degree of collec- 
tivism. The Old German tribal State was, to 
repeat, composed of all the families within it 
acting together, spontaneously ; acting directly 
in part, in part by representatives chosen by 
them. This made a collectivism as wide as 
the extent of famiUes adhering; it was a real' 
collectivism in a free imion of minds, with their 
own initiative. So far as it went, it was the 
consummation of the family idea. 
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Such was the Old German State as Caesar 
and Tacitus saw it^ and as the Salic Law and 
its later progeny put it before us.^ The free 
families made the State ; there was no separate 
irnit or entity — ^none which was not of and by 
the will of the family. I have already said that 
the tribal State was not a means to an end, as 
we say of modem democracies. How could 
it be, when there was no State apart from the 
common will of the constituent families? 
And so, in the most natiu-al and effective way, 
democracy of the time was adjusted to real life, 
and (thus far) was almost "safe." It lacked 
only the will to coerce, which might equally 
have been spontaneous. 

The result of all this is, that we find a number 
of strong, commanding corporations — roughly 
speaking a hundred families to the German- 
English Himdred as lowest tribe unit ^ — imited 
in a collectivism which, however large, is weak 

^ The elective stamp of early Germanic law is seen in a 
passage in the Laws of the Langobards, Canciani, Leges 
Barbarorum, i, 69. King Rothar there, speaking of 
homicide, tells the relatives that they may choose between 
vengeance and the wergeld of the law. He fixes a high 
price, hoping thus to induce them to go to the courts for 
redress, instead of taking it into their own hands, as 
they were entitled to do. Heam, Aryan Household, 
439. 8ee also Schmid's Gesetze der Angelsachsen, Glos- 
sary, "Magenschaft." 

* Vinogradoff, Manor, 144, f 45. 
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because of the strength and independence of 
its individual family parts, weak for want of 
a single, central authority capable of giving 
direction and exercising control in time of need ; 
a collectivi^n at the same time coherent enough, 
by reason of the spontaneity of the service 
and cooperation characterizing it, to stand for 
untold ages in its home in central and northern 
Europe, indeed to stand so long as it was con- 
tent with its old home there. The want of a 
central power of its own defeated it under new 
conditions elsewhere. The only power it had 
was that of added numbers ; the families were 
not crystallized into solidarity. 

By the side of, or rather scattered through, 
the tribe were certain disjecta membra, a non- 
clan population. This must have been con- 
siderable, and imder ordinary circumstances 
constantly growing. It had to be reckoned 
with, as Lex Salica shows.^ Tribes were break- 
ing up from time to time, from dissension, war, 
epidemics and other causes. There were ''mi- 
grants"; there were constant emancipations 
not only of yoimg freemen for the comitatus 
and other Ufe, but of the servile classes; all 
going to increase the numbers of the unattached. 

FamiUes must have arisen among these: 
iTit. 14, §4; 41, §§1,2; 45. 
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families must have come to them in the breaking 
up of tribal relations ; and these, it is probable, 
had their place in allotments of land, in military 
service, and in other things pertaining to tribal 
life, while they could not, except by individual 
adoption, become members of a clan ; they could 
not join in the worship of ancestors. Tribal 
relations could not be created of castaways. 
There could then have been little if any coher- 
ence or collectivism among such units; in- 
dividualism must have marked the whole 
class and so made for confusion, or diffusion, 
and weakness in the general collective life. 

Such were the Old Germans themselves from 
the point of view of the coherence of society. 
They had very much that made for security, 
more than most others of their time, more 
than can be affirmed of men of our time. 
Their internal life needed but the one change 
from polytheism, which made each tribe in- 
different if not hostile to all others, to mono- 
theism, which had the promise, imder the name 
of the brotherhood of mankind, of the family 
universal ; bringing within its arms the disjecta 
membra of ^ time. 

Let us now bridge a long and fateful chasm. 
What has taken place since Rome called her be- 
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numbed eagles home, leaving the land of the 
Britons to be made the land of the English? 
Something has happened which was not in the 
line of development ; plainly there has been a 
breach with the past. Some things, it is true, 
you may still discover as bearing the image of 
the former time. Political divisions may, on 
careful scrutiny, be recognized; the township 
as the tim or family enclosm^e, the himdred 
as a collection of families, the shire as home of 
the tribe; but the family as an originating 
power is of the past. As composed of husband, 
wife and children, with it may be a number of 
dependents, and in its more external side of 
kinship and neighborhood, in the village com- 
mimity, still it thrives; but the Old German 
family, in its commanding place in society, 
is gone. By no possibility can it now be said 
to be the centre and initiating agency of society. 
It may indeed and does indicate its pleasm*e in 
the vote of town, manor and himdred, in a 
more or less effective way; it may and does 
appeal to custom as binding even upon men it 
now looks upon as superior ; but spontaneous 
service and cooperation among men as equals are 
no more ; the freeman acknowledges a superior. 
Patronage and then commendation and lordships 
which would have made the Old German 
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shudder, or rather with Arminius rush to arms, 
had the Old German lived to see such a day — 
all this is now taken as the lot of common men, 
A few sullenly accept what they cannot help ; 
with the many the past is a forgotten good. 
The old family with all its pride of independence 
has become a servile thing, eking out a pitiful 
existence in support of men it calls its masters. 
Manhood is gone, life is a sodden thing, without 
hope in the world. 

Still the family, shorn though it was of its 
power as the directing energy in public affairs, 
neither fell to pieces in its internal life nor ceased 
to exercise an important influence in its external 
relations in the village commimity. And so, 
in the lower ranks of the people, where it was 
best preserved, the family kept society from 
breaking up into fragments, with neighbor 
holding neighbor off at arm's length as an 
actual or probable enemy .^ The chief and 
sufficient evidence, in connection with the 
canon law and the dooms, is found (1) in the 
continued existence and power of the maegth — 
kindred and tribal formation of Anglo-Saxon 
and earlier society, which later becomes merged 
in the life of the village commimity — (2) in 

^The natural state of man, aooording to Hobbes; 
that is, his early state. 
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the universal practice of the open field method 
of agriculture, (3) in the communal system of 
administering village and coimtry affairs^ and 
(4) in the provision of mainpast, manu pastvs. 
Apart from servile conditions (of which this 
still is more or less true in the milder forms), 
all these factors of family life are foimded upon 
the idea of free service and cooperation. The 
displacement of the family by the frankpledge,^ 
or the earlier frithborg, does not mean the 
breaking up of the family; in its own proper 
sphere the family was not affected by the 
change, but pursued its course as before. The 
change was due to the completion of sovereignty 
by Henry the Second; who now took over to 

^See e.g. Ine, 23, 1; Aelfred, 27; Aethelstan, iii, 6, 
Iv, 3, vi, 8, §§ 2, 3 ; Aethelred, viii, 25 ; these and many 
other dooms concerning the maegth, in Schmid's Gesetze. 
See also as to this and the other factors of the text, Beowulf, 
1480, minumrmagothegnimi; ih. 1700-1770 (8th cent.); 
Vinogradoff, Manor, 138- 141, 242, 361. Ang. Sax. maeg« 
son, kinsman, from Teut. base Mag, to have power. 
Skeat. (In 15th century ''May"|-man, fem. maid, 
from this Ang. Sax. word maeg, son, kinsman; poem 
Eglatnore, 1. 1237, Percy, Folio, ii, 387, Fumivall.) 
Further see Essays in Anglo-Saxon Law for some valuable 
remarks on the Maeg, pp. 123-127. Proof of Englishry 
(in cases of homicide) in 13th century, by kinsfolk. 
Bracton, 135 ; Pleas of Crown, Gloucester, 1 (Maitland), 
anno 1221. The Latin rendering is parentea. Note also 
mainpast, Gloucester Pleas, xxxi, Introd. Here is found 
the whole case of family collectivism. 

s See Maitland's Introd. to Gloucester Pleas, xxxi, xxxii. 
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himself the rights and responsibilities of the 
family in regard to the commission of the greater 
offenses. In other words, it was due to the 
creation of a criminal law, the law by which 
certain offenses are dealt with as offenses 
against the State. If the family lost much of 
its legal function, it did not lose its social, 
economic, and moral entity.* 

It is clear that the cohesion of society was 
due to the abiding strength of the bond which 
nature created or developed between neighbor- 
ing families. The State, which succeeded to the 
tribe and tribal State, was itself no true collec- 
tivism. It was a restricted entity, sordidly 
individual, which had seized the reins of power, 
dispossessing the old collectivism without 
acquiring its place, but willing still to call upon 
it in aid, in a subordinate way, where for dis- 
tance or other reason the State could not sustain 
itself by power of its own. How but for the 
link that connected family with family, though 
that link might not have been such as it once 

^ The legal decline of the family began long before 
The Nonnan Conquest, by restraint of or attempts to 
restrain the blood feud, or revenge. See Eemble, Saxons 
in England, i, 261-267 ; Laws of Edmund, 10th century ; 
Edward Confessor, 11th century; Dialog^ie of Excheq- 
uer, i, S 16, p. 208, Stubbs, Sel. Charters, a.d. 1177; 
Const, of Cashel, Art. 5, a.d. 1172 (Ireland). Hence 
frithborg and then frankpledge. 
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was, could there have been any society at all? 
Power might keep men in]^restraint ; it could 
not possibly create in them the sort of devotion, 
if any devotion at all, to the State which the 
family had given to the tribe in former times 
and still maintained in its narrower sphere. 
The family in humble life, but still the family 
as the appointed agency for creating and main- 
taining society, saved the English race in the 
Middle Ages, as it has saved men always 
wherever it has been maintained. 

Thus far of the family in the rank just above 
slavery, that is, in villeinage, from mid-Saxon 
time onwards — the men who once composed 
the general body of unfettered freemen, the 
rulers of early society in their continental 
home and probably, at first, in their later home 
in Britain. Next above these, in what had now 
become the first or lowest rank of freemen, were 
the middle-class people, afterwards [known as 
the commoners of England — in large part the 
general tenantry in the sense either that they 
held their lands as in earliest times by com- 
mimity-witness, or under the later Norman 
mode of feoffment, and the landless part, who 
under various special names passed also for 
freemen. This whole middle class, having 
a better position before the law, was more 
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likely to move from place to place, to the 
weakening of their external family relations; 
but it is probable still that they kept up, to a 
considerable extent, the family traits of service 
and cooperation among their near-by kindred 
(so far as they had such in their changes of 
abode), and their fellow townsfolk. The two 
classes, which for the present purpose may be 
taken together, the villein class and the first 
rank of freemen, constituted what historians 
call the English village community. And so far 
as the two classes are concerned, and they made 
of course the bulk of the population of England, 
the family in both its internal and external 
relations remained true to its purpose, true 
to the immortal idea which burst the barriers 
of individualism when early man first saw the 
new light and entered into his place in society. 
In the gradual rise of the wretched rustic 
or villein population, which ultimately brought 
the class into the rank of freemen copyholders, 
there was, as shown in the graphic poem of John 
de Eeeve,^ gain of manhood, with some corre- 

1 Percy's Polio Ms., ii, 567-594 (15th century). Though 
a "bondman", John could say, 

* I go c:irt in a russett gowne. 



My hood is of homemade browne, 
1 weare neither burnett nor greene, 

And yet I troe I have in store 
A thousand pounds and some deale more 

For all yee are prouder and Fine. 
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spending gain of family influence; which at 
that time could have been little affected by any 
economic inequality arising from private owner- 
ship of land. The case was now common to the 
class in question with the old free tenantry next 
higher, except that there was less economic 
change, I suppose, in the life of the copyholder. 
It is dertain that the family was maintained 
throughout as chief factor in support of order 
in the land, in all the gradations of the lower 
walks of country life from villein to copyholder 
and other small freemen. Society held to- 
gether. The peasant uprisings of the fourteenth 
century against attempts to return men to 
bondage were at bottom outbiu'sts of the pent- 
up forces of the family so long imder the heel of 
individualism. Family had now acquired im- 

** Therefore I say, as mote I thee (thrive), 
A bondman it is good to bee. 
And come of carles kimie," etc. 

Before this he had said, 

"For I have 2 neighbors won (dwell) by mee 
Of the same Freeledge that am I, 
Of old band-shipp are wee T 

"Wist my neighbors that I were thratt (threatened) ' 
I vow to God thei would not lett 

For to come soone to mee ; 
If any wrong were to mee done. 
Wee 3 durst Fight a whole af temoone," etc* "^ 
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petus to assert its innate, if long suppressed, 
freedom. The English peasant cared little for 
re-actionary statutes gathering dust in the halls 
of parliament ; he scorned them as he knew and 
felt the pulsing law of home and fireside, 
written on the tablets of his beating heart. 
The song surged through his soul, of right sus- 
tained by might and might sustained by right. 
^' Jack Miller asketh help to turn his mill aright. 
He hath yground small, small, small. The 
King's Sonne of Heaven shall pay for all. . . . 
With right and with might, with skill and with 
will, let might help right and skill go before 
will, and right before might ; so goeth our mill 
aright." 1 

^ The first part of the words is from John Ball's letter 
to the Commons of Essex, as quoted by Wright from 
Walsingham (Piers Ploughman, Introd., xxiii, xxiv, note) ; 
the second is from Green, Harper's ed., p. 266. The fact 
that Ball sends the words to the Commons shows that they 
were in the mouth of the people as the general cry. There 
is more of the same kind. Piers Ploughman, says Wright 
in the note referred to, was " not written for the higher 
classes of society.' ' He spoke in the common vein, as repre- 
senting the peasant people of the middle and latter part 
of the fourteenth century. " From the time when it was 
published the name of Piers Ploughman became a favorite 
among the popular reformers." Note, supra ; and further, 
pp. xxiv-xxvii. Piers is not writing in terms of the family, 
but he is still writing of its meaning as service within and 
without, and men who thus "stand together in God's 
name ", like Do-well and Do-better, must never be enslaved, 
said Ball and the people. 
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Could anyone but a person speaking for the 
fireside utter a cry so genuine, so charged with 
moral feeling? It was the cry of home. 
Jack Miller, like Piers Ploughman, is symbol 
and exemplar in real life of good will and fellow- 
ship, of service and cooperation; "so goeth 
oiu* mill aright'^ ; so all things true and just, 
if but the fire is kept alight on the hearth, as 
Jack's Saxon ancestors with Beowulf would 
have said, with the self-same passion. Jack 
Miller is himself breath of the family, homely 
and helpful. I venture to urge a study of 
medieval England, and the Middle Ages of the 
continent, from the point of view here barely 
touched, of family, in hut and cottage of rustic 
and peasant, gift of the King's Sonne of Heaven.^ 

Little need be said of the upper classes of 
English life in the Middle Ages, the clergy and 
the landlords. The Chiu'ch, in every vicissi- 

^ The miller in the Reeve's Tale, of Chaucer, is a dif- 
ferent sort of man. But that was fiction and may easily 
be offset by the King and the Miller of Mansfield, Percy, 
Reliques, ii, 231 (Bohn), Folio, ii, 147, and the Miller of 
the Mills of Dee, Percy, Folio, i, 337, 338. At any rate 
Jack Miller is symbol of the moral i>assion of the peasant 
uprisings. "VSTith right and with might . . . and right 
before might ; so goeth our mill aright." The long poem, 
already referred to, of John de Reeve, a bondman of 
Edward the First, as he puts it, is of the highest interest. 
It is of about the middle of the fifteenth century. Percy, 
Folio, ii, 550, 567-594. 
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tude, has stoutly upheld the family relation 
within and without, as the essential part of 
life; and in the sinister tendencies of modem 
times it is, especially in the Church of Rome, 
its strongest if not its only hope. Not much 
can be put down to the credit of the landlords, 
at any rate in the time of their power. The 
family relation, weak enough even internally, 
from the king down through the baronage — 
note the sad estate of so great a king as Henry 
Second — was broken into fragments on its 
external side. The family must have perished 
had it been left to the greater landlords ; ^ but 

^ Of Coveitise oomen thise harde lordshipes, thurgh 
whiohe men been distreyned by Tallages, custumes, and 
cariages, more than hir duette or resoun is. Chauoer, 
Persones Tale, de Avaricia, § 64 (Skeat). Speaking of 
the avarice of landlords, Asoham oould say to the Duke 
of Somerset, 1547: "Hino tot familiae dissipatae, tot 
domus coUapsae. . . . Hinc . . . nobile illud deous et 
robur Angliae, nomen, inquam, Tomanoram Anglorum, 
fraetum et oollisum est." Asoham's Works, Giles, i, 141 ; 
Percy's Folio, ii, 180. See ih. (Percy), 188. The language 
is of course somewhat overdrawn ; but as a picture of the 
spirit of undisciplined individualism it is true enough. 
See Chaucer, Persones Tale, §§ 64-66. 

For personal pictures temp. Elizabeth, see Society in 
the Elizabethan Age, Hall, chap. 1. Family life of the 
gentry is illustrated by the long story of the Durells of 
Wiltshire. "Moreover," says Hall, "this is no piece 
of local colouring. The family and feudal history," of 
families in the North, East, Midlands, West and South, 
'^ wiU be found to contain exactly similar incidents differing 
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it was for the same landlords themselves, by 
their faithlessness to the family in its spiritual 
purpose, to perish at Bosworth Field. And 
so it is fair to say that the keeping of the family 
has been committed mainly to the care of 
common men, as the men least likely to be 
untrue, in the temptations of life, to the great 
trust.^ Just as, behind the stage set by Norman 
kings and courtiers, the English tongue was 
kept alive by the speech of the common people, 
so by the same men, scorned as of mean degree, 
the family was preserved in its essential aim 
and place. "Thei ben contubemial", that 
is, abiding under the same tent, "with the 
Lord", said the gay-hearted Chaucer; could 
words further go? Piers Ploughman, lowly, 
disheartened, pours out his homeless soul in 
full accord. The family in the life of fourteenth 

only, and that not always in degree." Family was the 
means of strife and feuds, of which the tenantry readily 
took advantage. Ih., p. 16. The Ihirell tale of fact is 
matched by the picturesque tale in fiction of The Heir of 
Linne, Percy, Reliques, i, 337, Folio, i, 174. 

^ Thilke that thou clepest thy thralls, ben goddes 
peple ; for humble folk been Christes freendes ; they ben 
contubemial with the Lord. Chaucer, Persones Tale, 
de Avaricia, § 65. The reader may well consult Fumivall 
on Bondmen, Percy's Folio, ii, xxxiii-lxii, giving much de- 
tail. And further, ih. 553, 554. The student who desires 
to pursue the subject will of course go to Vinogradoff on 
Villeinage and on the Growth of the Manor. 
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century common people was faithful to its 
mission. The scomers of the lowly may have 
been picturesque enough in their own way; 
knight and squire and men at arms could stream 
across castlemoat^ with blazoned pennant and 
sound of trumpet; but the picturesque may 
sadly go, as with Chaucer it went, with measm^e- 
less self-esteem and misery. 

The result of this inquiry so far, jfirst into 
Old German and then into Old English life 
and later times, appears to be that the family 
in its spiritual idea of service and cooperation, 
extending to its borders, whether of blood 
relationship or beyond, remains imdistm'bed 
in any serious way imder conditions of external 
equality ; by which term, as applied to earlier 
times, I mean the absence of individual owner- 
ship of land through freedom of acquisition 
and disposition, that is, where title to land is 
held by the community or other public body. 
Such absence was characteristic as well under 
English villeinage as under the allotment 
system — both were open field systems — to 
freemen in the Old German period; though 
the depressing effect of villeinage upon man- 
hood made the family relation a mechanical 
thing, with the machinery in the wrong hands. 
With the absence of individual ownership I 
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have classed cases of ownership which do not 
materially change in extent, though they may 
shift from hand to hand, as in copyholders. 
Family is not much afifected by such cases. 

The family then, as a spiritual expression of 
humanity, found its pathway first beset, and 
its first great problem, when ownership of land 
became individual. For this of course always 
tends and soon leads to economic inequality, 
to economic superiority of one man over 
another. The inferior, dependent man may 
still, but with doubtful promise, help preserve 
the family life and aim ; the man in the superior 
position is started well on the way to loss of it 
— he must now enter into competition with 
others like himself if he would get on in the 
world, or even maintain his place among them. 
He must in any case harden his heart; he 
must, it may be, build slimi-houses, from which 
children are thrown out upon the squalid 
streets of the city, to be brought up in the 
haimts of vice ; he may notify tenants that they 
will be ejected if they report to the Board 
of Health that his premises are in bad condi- 
tion.^ In such state of things the spiritual 
idea of the family becomes more and more a 
weakening and vanishing factor, with the 
^ Boston Traofloript, July 7, 1919. Editorial. 
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strong temptation pf sordid individualism 
always at hand to take its place. And then, 
sooner or later, follows the second problem, 
that of trade, with its own spirit of strife in 
competition, to give still greater impetus to 
the tempting desire for gain^and station. And 
all this leads to aloofness and phariseeism, the 
antithesis of the conception of family, on its 
external side- 

These were very grave problems; they 
struck at the f oimdation of the family ; service 
and cooperation, the spiritual purpose of the 
family, were in their way ; while the problems 
were "^ constantly and rapidly increasing in 
difficulty. And added to them in the way of 
individualism, there was like increase, growing 
greater and greater in numbers, of the broken 
ranks of what among the Old Germans has 
already been spoken of as the imattached, 
made up partly of native people and still more 
of emigrants (I speak of the United States) 
from every nation on the face of the earth. 
Solution of such difficulties has accordingly 
grown more and more uncertain, in natm^e if 
not in possibility. "Competition", so goes 
the word, "is the life of -trade" ; and if limits 
could not be set to the latter, how could they 
be set to the former, which in great part is the 
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effect of trade? Competition, the courts held, 
might be carried "to the bitter end'' and not 
be imlawful if only the purpose was gain.^ 
Competition has finally begun to knock at the 
door of the household itself, in the form of 
woman against man; with all that is implied 
of disappointment and bitterness, not in the 
way of gaining a livelihood, but in schemes for 
place and power which already have made 
su(5h mischief in the world. The trouble 
(in prospect) is trebled. I have nothing to say 
about the "sphere" of woman, any more than 
of man ; what I am saying is that service and 
cooperation, while not impossible, become more 
and more an impediment with every tfdded 
form of competition.* And then can the 
family, struggling imder such diflficulties, main- 
tain itself, I will not say in a thousand indi- 
vidual cases; I mean in its own universal 
place of power in the government of men? 
As I was disposed to ask at the outset, is the 
family now playing its part in upholding 
society? Which is virtually asking, is the 
family, in its own original function, a thing of 

* Mogrul Steamship Co. v, McGregor, A. C, 25. 

> The mild suggestion of the heading of a oommunioa- 
tion in the Boston Herald, July 14, 1919, may be noticed : 
''Business women must cooperate with, not antagonize 
men." 



Digiti 



zed by Google 



THE FAMILY IN ENGLISH HISTORY 65 

the past? Can society go on without it? 
The first question one can easily answer; the 
daily paper, which in this respect can hardly 
be called a newspaper ^ tells the story; or one 
need only look over any considerable neighbor- 
hood. What the answer to the second and 
third questions may be I do not know ; I can 
but hope. With the loss of parental influence, 
with the appalling statistics of divorce,^ with 
the castup wreckage of the divorced taken 
as of course in "society^', I can only hope, 
with feeUngs of anxiety. Is there not reason 
to hold that if the day comes when the word 
*' played out'' can be pronounced of the family, 
society too will be played out? What would 
there be to take the family's place? The 
State perhaps someone will say, meaning na- 
tionalization in some form, a subject already 
under discussion in America, and as we are 
told soon to be handled, in convention, "with- 
out gloves." * The State does appear to be the 

^ One who should know says that 400,000 divorce suits 
will be set on foot this year in the United States. Judge 
Hoffman, C. J. of Court of Domestic Relations, Cin- 
cinnati. Boston Herald, Sept. 4, 1919. 

* "The question of whether the institution of marriage 
is going to stand the test of time will be seriously analyzed 
by the women experts of the convention" of women 
doctors to be held in September, 1919, in New York. 

'*The nationalization of women, such as has become a 
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only substitute ; of any moral substitute — 
the Church it would naturally be when the 
family is gone — one may well be skeptical. 
How can there be a moral substitute for what 
must itself be fimdamentally a spiritual pro- 
vision? The family as a moral agency is the 
chief support of society; it may be and it is 
helped to that end by the Church, but cannot 
be replaced by it. So of schools and benevolent 
agencies in general. Community spirit, such 
as exists, is the outgrowth of the family, but 
cannot supersede it. The State may and it 
does help, for instance, in abrogating slums 
of the city, in establishing courts of domestic 
relations, and in other ways; but can the 
State take the place of the family? It must, 
if the family disintegrates — it must if it can ; 
but it will find diflficulties in the way without 
the aid of the family which are likely to be far 
greater than any which the family itself, as 
nature's own training groimd, has ever en- 
coimtered. The State cannot possibly work 
in the intimate and effective way of the 

reality among the Soviets of Russia, will be handled without 
gloves by the women doctors who have come in contact 
with phases of this social departure abroad.'! Boston 
Herald, July 16, 1919. 

I a^ not convinced either that danger from the revolt 
is as serious generally as it is in the great countries of popu- 
lation, or that it has reached its height. 
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household; it can only find and apply pallia- 
tives. 

I have no remedy to offer ; the family, stirred 
to the foundation, is passing through trials 
for which I can see no end. Time alone can 
tell. To teach the gospel of the family at its 
best is of course still possible, but in the powerful 
trend of the times how dijfficult! And how 
uncertain! Individualism as an antagonist 
is in command of the sources of power which 
men, unfortunately as I cannot but see it, most 
highly prize. Private ownership of property 
cannot be displaced except by taxing the 
principal, as in Germany, or by the lurid 
terrors of revolution, as in Russia ; ^ and what 
shall be said of utilities derived from the public ? 
Competition will not easily be restrained to the 
point of yielding to every man his place ; can 
trade's "unfeeling hand'' be held back and 
made the servant of society? Will capital 
and labor yield to efforts to reconcile them? 
Can the cooperation which must necessarily 
exist between the two, if both are to live in 
separate hands, be induced to go forward until 
the two are brought into free accord? And 

1 ''Now while the menaoe is remote, it is time for those 
who cherish the system of private property to deliberate 
what may be done to strip it of its vioes and fit it for 
survival." New Republic, July 23, 1919, p. 375. 
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what is to be said of the defiant mdividualism 
in cooperation in the everyday affairs of 
demand and supply and exchange of products? 
Powers pregnant of evil stand in the way of the 
family, forcing upon the troubled mind the 
question whether the family idea can be realized 
in the limitless activities of our day — a 
question the more serious because of the 
lethargy and the hap-hazard turn of mind of 
men of our own race towards matters of law and 
government. The result of such study as I 
have given to history and present movements 
is, that I venture to think that no supposed 
remedy which leaves out spontaneous service 
and cooperation, or either of these, will prove 
anything more than a makeshift. 

And so, I regret to say, this inquiry, so far 
as the efficacy of the family towards imity in 
government is concerned, must end in doubt — 
in doubt however chiefly because no real solu- 
tion of the problem is offered. But no man's 
doubts can silence effort, much less affect the 
hidden forces of Providence; a way out of 
contradictions is seldom closed. Somehow the 
family should yet come to its own ; recovering 
internal authority over its members, and with 
that the external bond between family and 
family, the counterpart and effect of the 
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internal, extending as it should and naturally 
would to all men of the commonwealth, and not 
merely to groups and segments. There is grave 
danger when the commonwealth is broken up 
into classes individually held together by some 
particular bond, while the connection between 
class and class is but slight and insecure. From 
jealousy of classes to hatred and clashes facile 
descensus J and the coimtry is torn with rioting. 

Will the family — I do not say can the family 
— ever come to its own throughout the land? 
It is right to keep in mind the vitality, the 
reserve power, the latent, potential energy, 
perhaps as yet imdiscovered, of the great human 
factor. Was not a single family, true to itself, 
once able, whether Scripture is taken for 
literal truth or the impressive fact is considered 
of common belief, which to a very great extent 
lies at the root of man's life and worth — was 
not, I say, a single family able to save and 
renew a people? Did not the English family, 
in the moral conception of the word, live behind 
and outlive savage conquests? The manor? 
Feudalism? White rose and red? The family 
in its spiritual purpose has survived the most 
radical changes of social forces, heretofore, as 
the necessary means of imity jn government. 

The family is now being tried to the utter- 
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most. But man camiot live to himself alone 
— not imtil he has broken down and destroyed 
the one sufficient bond of society. Some 
things however must be put aside, or torn down 
it may be, before the idea of the family can 
'regain its place. So far as I can see, there is 
but one thing between chaos and society, 
between rank individualism and the collective 
life ; and that, if the past teaches anything, the 
primitive Aryan, emerging from savagery and 
exclusiveness into a broader place, expressed 
when he spoke for coming ages the ennobling 
word family. As I read mankind, that word 
lies at the heart of all questions of national and 
international life and order. The principle 
is plain; will men take heed? The future, 
we may note to our comfort, is infinite in 
possibilities both of things new to experience 
and of capacities of men to deal with them 
under the sorrows of past and present. I say 
possibilities, for I do not wish, in this paper, to 
depart from observation. Evils indeed are apt 
to grow worse before they grow better, espe- 
cially evils of individualism ; they must at any 
rate reach a pass where the troubled elements 
will finally crystallize against them. But 
when such time of trouble does come, there is 
usually a crystallization. 
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Medieval English Sovereigntt 

Has medieval history anything to say in 
regard to the stability of human government? 
To be specific, has the history of medieval 
English sovereignty any particular interest 
for us modems touching the State? What 
I am to try to tell is the tale of the attainment 
by a people of a high degree of self-discipUne, 
followed slowly but finally by lapse from and 
loss of it ; with a new order in its place. 

In the absence of direct evidence of govern- 
ment among the Angles, the Saxons, the Jutes 
or the Frisians, before they established them- 
selves in Britain, we have to go to Caesar and 
Tacitus * and turn their statements in regard 

^ Other writers, Roman or Qreek, throw no special 
light upon the subject of this paper. The careful student 
can satisfy himself, if he will take the pains, of the accu- 
racy in all imi>ortant particulars of Caesar and Tacitus ; 
the one or two small discrepancies between them can 
easily be settled. A sufficient test may be found in a 
matter calling for technical knowledge. Tacitus says 
that actions for delict may be brought in the council. 



Digiti 



zed by Google 



72 LEGAL HISTORY OF GOVERNMENT 

to the Germans with whom they were ac- 
quainted to the accoimt of the more primitive 
Germans farther north, of whom they knew 
and tell us little. This appears, however, 
to be safe enough, for Caesar and Tacitus, in 
their accoimts of the Germans, deal much with 
what in their day was still primitive ; and there 
is reason to beheve that what they tell us of 
the pecuUarities of the neighboring Germans 
was true of those farther north who migrated 
to what came to be called England.^ 

What our Roman authorities tell us of the 
Germans may not indeed be verified in detail 
of every one of the ^different tribes or peoples 

*'Lioet apud concilium accusare quoque, et discrimen 
capitis intendere. Distinctio poenarum ex delicto" 
(between greater and smaller offenses). Germania, 12. 
''In the council" means in the assembly of the people. 
Now the Lex Salica makes distinction between delicts 
to the person in which there must be summons to and 
judgment by the assembly, and other causes, which were 
wholly or partly extra-judicial.^ See Sohm, Process der 
Lex Salica, 9, 121. Note also what Tacitus says on 
mulcts, that is, payments, in horses and cattle and on 
the division of mulcts, following the quotation supra; 
and further the remarks infra, in this paper, on land 
allotments. 

^ The existence of the comitatus of Tacitus among the 
Anglo-Saxons of the middle of the eighth century is 
striking evidence; a matter of special interest here, as 
the comitatvs was closely connected with the change of 
sovereignty dealt with in this paper. See note, p. 149, 
infra. 
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spoken of, but what was wanting in one tribe 
might probably be supplied by some other; 
and in the same sense what Caesar and Tacitus 
say may be taken as fairly true of those also 
who crossed the North Sea. In other words, 
Caesar and Tacitus present us with a sort of 
composite picture of the Old German races 
of the North at the time of their chief appear- 
ance in the migrations of the fifth century, 
as well as of those near by in the first century 
before and after the Christian era. 

Using then the term "Old Germans" to 
denote the Germanic peoples of the period 
extending from the century before Christ to 
the migrations to Britain, we have a niunber 
of political companies, every member of which 
forms a component part of the whole — com- 
panies of shareholders in a common political 
enterprise. Individualism has long ago given 
place to a collective or corporate consciousness 
and life. Folklaw, as family spreads to tribe, 
has come to pass. This means more than the 
mere statement may import; it denotes a 
social discipline working a fusion such as the 
world has seldom seen — a fusion more com- 
plete than any of modem times — of the 
individual, and of separate communities, into 
collective or aggregate political life, in a word, 
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into political bodies. And the success of it is 
as striking as the idea is unique, if by success 
we mean the maintenance of domestic order, 
which I suppose is directly and indirectly 
the chief end of government ; the State is made 
for the people, not the people for the State. 
By domestic order I mean of course order 
within a given imit, not order throughout the 
bounds of Germany. In that respect, what- 
ever may be said of the Old Germans otherwise, 
their tribal State was forecast of some "far-oflf, 
divine event'', of which we are today in the 
throes. The Old Germans had the essential 
idea of effective and stable government, so 
far as what I am now speaking of is concerned. 

How was this social discipline and fusion 
effected? But first, what was there to fuse? 

A remark may be made in regard to the word 
"fusion." This is as good a word as I can 
find to convey the idea I wish to express ; and 
yet to one not familiar with the facts it might 
be misleading. Fusion implies an earlier state 
of soUds, melted within assignable time and by 
observable method; but time and process 
among the Old Germans are veiled in antiquity. 
There was such a time; but inference alone 
tells us of it, and the inference has nothing 
to say of actual beginning in time or of par- 
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ticular occasion or process. Fusion was already 
of the past, in recorded history. The dis- 
cipline which was undergone in the melting 
of individualism into common right or folklaw 
appears complete in the pages of Caesar and 
Tacitus. Still I repeat the question, what 
was there among our remote ancestors for 
political discipline and fusion? The answer 
is ready — a tameless people ! Time and pro- 
cess are unknown, but the inference to the 
past from the pictures of the present, in the 
authorities, is unmistakable. Still more to 
the point, we know what the Germans were 
from the time they appear in history; aye, 
and every Roman knew ! 

The German foe was true to his name.^ 
In battle he was the "wild west wind'*; in 
his warfare the very embodiment of terror,* 
yet "the trumpet of a prophecy" that men 
are naturally free and legally as far as may be 
equal, with rights, as we should say, limited 
only by rights ; that each man's rights extended 
to the very boimdary line of his neighbor's; 
that, within the limit, every one might follow, 

^Gair, said to mean shouter, warrior. See Tatham's 
ed. of the Germania, 32, n. 18; Annala, i. 65; Tylor, 
Primitive CvUure, i. 96, 97. 

> German victory was oh metum, says Tacitus, Ger- 
mania, 2. Schrecklichkeit is no modem idea of Germans. 
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to the fullest extent of his capacity, his own 
manner of life. There was an intensity of 
passionate devotion to freedom, which was a 
marvel to imperial Rome, an intensity unsur- 
passed in the races of men/ These Germans 
declared that no mortal power had any right 
to constrain, and no mortal should be permitted 
to constrain them while they were able to pre- 
vent. They bent the neck to none but the gods.^ 

Modem apostles of freedom, if we omit the 
anarchists and nihilists, who in fact are not 
apostles of practical freedom at all, modern 
leaders, I say, have never gone so far. Strug- 
gling always against opposing tides, Jefferson 
and Herbert Spencer could hardly make head- 
way; while the Old Germans rejoiced in the 
very sweep of the full tide of freedom which 
they created. They gave themselves to free- 
dom in what was a veritable abandon. Pitting 
soul and body against fate in the last toss of 
the dice, they freely gave themselves, on los- 
ing, into slavery, treating the act as a simple 
matter of "honor." * 

Such things were a marvel to Tacitus. He 

gives us specific evidence. A coimcil, as he 

calls an assembly of all freemen, is summoned 

^ "Bend thy neok, Syoamber," said no one but a bishop 
to Clovis. Gregory of Tours, n. 31. 
* Tadtus, Gertnania, 24. 



Digiti 



zed by Google 



MEDIEVAL ENGLISH SOVEREIGNTY 77 

for an appointed day. The people come to the 
Malberg — the Hill of Laws — at their leidiire, 
purposely passing by the set time for several 
days, in manifestation of their freedom, and 
when they do finally take their seats, sit in 
arms. Even now no one but some god of 
silence can bid them cease their tumult.^ They 
sit in arms as naturally as they pitched their 
separate abodes by "brook, or plain, or grove/' 
It is every man's own affair ; it is no conform- 
ity to another's will. It is as if each one had 
declared, "I do as I please; I please to follow 
the customs of my tribe. These weapons I 
bear are no lictor's rods and axes, to frighten 
to submission." ^ Indeed, arms to these sim- 
ple freemen were as comrades to the chieftains, 
an adornment and a warning. By them, per- 
haps by way of the courts, the man helped 
himself to justice, in case of need. 

To this fusion of personalities must, as has 
been intimated, be added that of one local 
community with another, separated as com- 
munities were apt to be by worship of different 

^ Tumultuary Gennana, Tacitus, Anndlt, i. 67. 

* "If, between the Elbe and the Rhine, rods and axes 
and the toga had been seen, the Roman eagles had been 
captured and hung up in the German groves, as trophies 
to the German gods," said the hero of Cherusoan free- 
dom, Taeitus, AnnaU^ i. 59. 
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ancestors, which made them essentially indi- 
vidualistic* Such were the constituents to 
be disciplined and fused into the common life 
for the common weal. How did the contradic- 
tion come to pass — how did order arise out 
of the promise of disorder? 

Plainly it was not by any direct, single intent 
and action; no grant or surrender of rights 
ever took place. No formal constitution, before 
the Salic Law, was ever adopted or thought of. 
Formal confederations there were, and union 
of tribes ; but the tribe itself, except in branches 
it gave ofiF, was the result of slow, inorganic 
growth; it came about through indirection, 
or rather through processes direct enough, 
but not directed to the result, which indeed 
was a resultant. People did not come together 
to form the tribe. The fusion of the members 
into a unit came of four different constituents 
or factors, forming pillars of Old German 
Society, each of which was essential to the 
result. I speak only of permanent, necessary 
factors, passing by temporary ones, such as 
the leadership of some great king or chieftain, 
Ariovistus or Arminius. 

^ On the lack of f eUowship between neighboring village 
oommtmities of the Old Q^rmans, see Lex Sdlicat o. 
xlv, de migrantibus; t&., c. xiv, 4, 5; Sohm, Process 
der Lex Salica, i. 94. 
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The first of the greater constituents was. a 
common home life. 

I would call attention not so much to the 
external side of the family as to the internal. 
Externally there was the housefather, as Heam 
calls the head of the Aryan household; there 
was the jus privatum^ or domestic sovereignty ; 
there was worship of ancestors — all this in 
common with the other branches of the Aryan 
race. This has of course its own significance 
in the fusion ; but the internal side has greater 
significance. By the internal side I mean the 
relation between the men and the women. 
That was perhaps the most outstanding feature 
in German life. 

Tacitus gives Uttle more than a glimpse of 
this life ; but that glimpse has in it the mystery 
of suggestion. He has indeed much to say of 
the spindle side of the family; of the spear 
side — such is the historian's "impremeditated 
art", or was it meditated? — he has much to 
leave to the kindly imagination. Of men in 
their outward relations — relations towards 
their neighbors and towards their foes — Taci- 
tus speaks plainly enough ; of men as members 
of the family he speaks in enigma — by speak- 
ing of the women. 

One need not complain of that; one can 
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understand the effect upon men, one can under- 
stand the quality of manhood, by man's esti- 
mate of woman. 

As every one knows, Tacitus praises the 
domestic virtues of the Germans without stint. 
This in particular of women ; but the inference 
in regard to the men is plain. If the women 
were models of domestic life, the men, so far 
as their relations towards the women were 
concerned, must have been like them. The 
illustrations given by Tacitus show this to be 
true. Chief among these is marriage; the 
marriage bond was severe; it was a union to 
one wife and to one husband, though some of 
the chieftains were permitted to take plural 
wives, to strengthen alliances. Ariovistus, so 
well known to readers of Caesar, had two wives, 
from different peoples. We may notice this 
regard for the marital relation the more 
from the fact that the wife was a subject of 
purchase.^ The marriage rite is suggestive. 
The parents and relations assemble, Tacitus 
tells us, and give their approval to the gifts — 
which were mutual. Those to the wife were 
hardly of a kind to appeal to the taste of a 

* Gregory of Tours, iv. 46 (earnest money paid by 
the man at the betrothal); Ine, 31 C'H a man buy a 
wife," etc.). 
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young woman; they were not "^adornments, 
but oxen, bridled horses, a shield, a spear, a 
sword.^ On receiving such gifts the wife makes 
a gift of some sort to her husband. The mar- 
riage bond was further strengthened by the 
mysteries of the rite; these were sacred — 
they had the sanction of the gods of marriage. 
And then, lest the woman think herself beyond 
the need of fortitude, beyond the casualties 
of war, she is admonished in the ceremonial 
that she must be a real companion of her hus- 
band, in toil and peril, resolved to suffer and 
to dare, as well in war as in peace. Thus, says 
Tacitus, she was to Uve, thus to die ; returning 
to her children at the close of life what she had 
received, inviolate, as held in trust. 

Sins of the sexes, we may now well believe, 
were almost negligible; adultery was very 
uncommon ; prostitution is spoken of in a way 
to indicate that the same was true of that evil. 
Such offenses, so far as they existed, were,^it 
may be supposed, found chiefly among the 

^This is i>erliaps the only touch of humor in the 
Oermania. To tap a vein of humor in Tacitus is to draw 
"fire from a flint when there was no fire in the flint," 
as a judge said in Year Book, 9 Hen. 6, 24 b. There ia 
another instance in the Annals (ii. 10), where Tacitus 
depicts Arminius and his brother brandishing arms 
at each other on opposite sides of the river Weser 
(Visurgis). 
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slave population, where the virtues were not 
so much inculcated. Tacitus further notices 
in particular that the relations of young men. 
and maidens were exemplary. 

How could all this have been otherwise — 
this wholesome life of the men — with the 
estimate men had of woman? For woman 
was esteemed not merely as wife and mother; 
she was held in honor even more, as woman. 
This went almost to veneration, but not quite ; 
woman was not a goddess in the mind of the 
Germans — she was simply woman; they 
regarded her as standing apart, upon the 
heights, ^ where mystery marries desire to 
discovery. Men take coimsel of wQman ; they 
give heed to woman's advice, asked or not. 
Woman is associated in a special way with the 
gods; woman alone is competent to interpret 
the divine will or wish.* 

There can be no doubt of the good effect 
of all this upon the men. The sneer of Gibbon 
need not detain us ; if the men had been insin- 
cere in their honoring of woman Tacitus would 
certainly have told us; Tacitus was not the 
man to suffer any half truths of goodness to 

1 One may well contrast all this with woman in Rome. 
See, e.g., Taoitus, AnndU, i. 14 ; ii. 50, 85 ; in. 22, 23. 
> Caesar, B. G., i. 50. 
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cover up an unworthy side. The unwhole- 
some in German life, of which there was enough, 
he fully exposes; but that was not foimd in 
the household. 

All this was and must have been reflected 
and repeated in the life of the children. True, 
we are told that the children were brought 
up without restraint;^ but that means that 
external restraint was not imposed. Appar- 
ently it could not have been necessary; re- 
straint was self-imposed by the yoimg who 
had passed out of tender years. It hardly 
could have been otherwise, under the laws of 
psychology — the laws of inherited disposi- 
tion, of imitation, and of the group spirit or 
collective action of the association of the yoimg 
in neighboring families. To speak of this 
group spirit, an influence less obvious in its 
effect than inheritance and imitation, reflec- 
tion will I think justify the statement of an 
English psychologist,* that "the collective 
life of a well-organized society commonly 
attains a higher level, both intellectually and 
morally, than could be individually attained 
by its average members.'* Perhaps if modem 
parents would generally set the same sort of 

^ Caesar, B. 0., iv. 1. 

* MoDougall, Psychology, 243. 
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example of self-discipline it might be less diffi- 
cult than it is to keep the children from falling 
away. 

But what has family life, however admirable, 
to do with fusing the individual and local 
into the collective will? The point I seek to 
make is this : the housefather of the Old Ger- 
man family was no mere individualist there; 
his will as an individual was in full accord with 
the corporate idea of the family. In so far as 
he had supreme authority, in the jus privatum, 
he had it, not as an individual, but as the 
priest of the family, in the reUgious observances 
of the household, in the worship of ancestors 
at the family shrine. In regard to secular 
affairs the housefather was not, I suppose, a 
sovereign; he was deemed amenable to cus- 
tom; there was the forum domesticum, in 
effect if not in actual form, to warn him.^ He 
could not indeed be removed; but he was 
liable to frowns and enmity if he made use of 
his position to justify conduct beyond the 
bounds of his admitted rights as housefather. 

And then (for this is not quite enough to 
make my point) as the man was to the rest of 
the family, so were these family units to the 
mass of imits forming the tribal State. All 

* See Heam, Aryan Household, 99. 
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the people are more or less closely united by 
blood ; each unit is but acting with, if occasion- 
ally against, a number of kindred units ; asso- 
ciation is constant ; and thus fusion, beginning 
at home, extends throughout the tribe. The 
self-discipliAe of family life, the devotion of 
the family in its interior life and the association 
of f amiUes — that becomes a condition to and 
a prophecy of the higher, general self-discipline 
and devotion in village and tribe; making 
this result both natural and easy, and with 
the other contributions inevitable. ' 

True there was another side of family life, 
which presents a discordant note. Family 
troubles, which included the troubles of the 
members of the family, were dealt with, not 
by the State imless they amounted to treason, 
but by the family.^ That is to say, private 
warfare within the State was lawful, as a means 
of redress for injuries actual or supposed by 
one family or by some member of it to another 
family or some member of it. Of course that 
was distraction, which might work destruc- 
tion, and sometimes perhaps did; a state of 
* things, one need hardly say, which continued 
throughout the Middle Ages and prevails today, 
however imlawful. How far this distracting 

^ Taoitus, Oermaniaf 21. 
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factor went is not clear; but it was probably 
only a partial offset to the contrary influence 
of family life as already set forth. It was a 
much milder affair clearly than what followed 
in medieval history. Quarrels were easily 
made up, and compositions limited them.^ 

Next among factors contributing to the end 
in question were common, or rather communal, 
economic interests. 

There were no conflicting economic interests 
of a general nature to disturb the life of the 
Old Germans; the only general interests in 
their economics were of agriculture and pastur- 
age under communal titles, with minor inter- 
ests of hunting and fishing.^ In such pursuits, 
at that period, there could have been no dif- 
ferences other than those arising from adminis- 
tration. The pursuits were everywhere the 
same in nature ; and, assuming a just adminis- 
tration, the ends furnished no grounds of 
complaint. There was Uttle trade, and dis- 
turbances of competition could not arise. 

That imports, however, only an absence of 
friction; common pursuits and want of com- 

1 Tacitus, Oermania, 21. 

* Whether before the migrations there was any such 
thing along the shores of the North Sea as communal 
fishing, turbary and the like (of Blackstone), is not known. 
Probably there was. 
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petition would of themselves have Uttle to do 
with subordinating the individual or the local 
community to the general will. But there 
was in the economic life of the Old Germans 
a real subordination of the kind — a subordina- 
tioa more effective than that which took place 
in the family relation. In that relation there 
was, as we have seen, no subordination to a 
superior, human will; in the economic rela- 
tion the contrary was true, though in fact this 
too was only a matter of self-imposed discipline. 
The freeman himself willed the appointment 
of superiors having authority to direct eco- 
nomic affairs; the power emanated from the 
freemen, and those who conferred power could 
take it away. Magistrates were chosen ; chief- 
tains were chosen; kings were chosen — all 
by the body erf freemen.^ Still there was a 
nearer approach to sovereignty in economic 
affairs than in the family relation, for the 
submission, as I have already said, was not to 
some representative of the gods, but to neigh- 
bors and equals. Ownership of the land was 
communal, and the community regulated the 
use of it. 

^Taoitus, Oermania, 7; Gregory of Tours, n. 12 
(Fianks), iii. aO (Goths), iv. 41 (Lombards), iv. 51 
(Franks). 
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When we come to the process by which, in 
economic affairs, this discipUne of the indi- 
vidual will is effected, our authorities leave us 
somewhat in doubt. Describing the Suevi, 
the Swabians of modem times, in language 
I suppose appUcable to the Germans generally, 
Caesar says that the people have no private 
or separate ownership in lands, and that they 
are not permitted to remain more than a year 
in one place, for cultivating the soil.* 

This has been taken to mean that whole 
commimities move from place to place every 
year; a new community moving in as the 
former move^^out. The words of Caesar are 
of course patient of that meaning ; but in the 
light of later history do they naturally mean 
anything more than what took place through- 
out Europe in the Middle Ages, in what is 
known as the open-field system of agriculture? 
This involved yet simple system consisted 
chiefly of certain molecular changes within the 
commimities. The arable was divided into 
small, more or less parallel strips — acre strips, 
half acre strips and less — which changed 
hands annually, by allotment of the community 

^ "Sed privati ao separati agri apud eos nihil est, 
neque longius anno remanere uno in looo inoolendi causa 
Koet." B.O., lY.l. 
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administrators, varying in the number of 
strips, or in amount, with rank and station.* 
This was a very natural arrangement for a 
democratic people; indeed it would seem to 
be the only practicable one under primitive 
conditions. The lands varied in fertility and 
other points of usefulness, and advantages must 
be equalized by yearly changes in occupancy. 
There is another well-known passage in 
Caesar, further on, where it is said that no one 
has any certain measure of land ; no one has 
land bounds of his own; the magistrates and 
chieftains allot every year to the tribes (gentir- 
bus) and the families or kindred (cognatibus),* 
who assemble for the purpose, as much land 
in such places as they think best, and the 
next year require the occupants to move to 
another place.' This seems to lend support 

^ Plainly this was not socialism, in the form of equality 
in shares or amount. See infra, of reasons aooording to 
Caesar. 

'One can hardly call cognatianea clans; the latter 
word suggests too strongly relations in the male line. 
Germanic society was more loosely constructed than 
OaUic, Welsh, Irish, Scotch, etc. But tendencies and 
preferences even among the Germans were agnatic. 
See Vinogradoff, Growth of Manor, 13, 14, 135, 136. 

' ''Neque quisquam agri modum certum aut fines 
habet proprios; sed magistratus ac principes in annos 
singulos gentibus cognationibusque hominum, qui una 
coierunt, quantum et quo loco visum est agri attribuunt, 
atque anno post alio transire cogunt." B. G., yi. 22. 
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to the view of removals by whole communities/ 
and some of the reasons gathered by Caesar 
for what he tells ns may be thought to aid the 
interpretation. Many reasons, says Caesar, 
are given for these changes: First, that the 
people may not be disposed to give up the love 
of war for agriculture ; second, that they may 
not wish to provide themselves with broad 
acres, and thus acquiring power expel the 
weaker from their possessions; third, that 
they may not build for themselves with too 
great care against heat and cold ; fourth, that 
the love of wealth may not arise, with its 
factions and dissensions ; ^ finally, that con- 
tentment may hold the people, as it will where 
each one sees that his own is equaUzed with the 
wealth of the most powerful.' 

All this, however, especially the last reason, 
is consistent with the idea of shareholding in 
agriculture, according to later practice.* Shares 
themselves in the arable, like shares in a mod- 

^ Quite apart of course from the general migratioiis, 
which were not annual or systematic. 

» "Where wealth accumulates and men decay." 

' I suppose that this refers to the case of the common 
freeman ; that is the type, and was considered consistent 
with the fact that the {chosen) leaders, upon whom re- 
sponsibility rested, must be compensated with shares 
according to their duties. 

^ Vinogradoff, Growth of the Manor, book 2, ch. 3. 
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em corporation, are equal in value; and the 
modest, common freeman, with his single^share, 
or few shares, is ''equalized" with the chieftain 
with his many. It would be strange indeed 
if whole communities, contrary to later, known 
practice, were required, or rather consented, 
to pull up every year and seek other quarters. 
The Germans built houses for themselves, if 
not for beauty at any rate to stand for some 
time. The rough materials of which they 
built were durable; roofs of houses were 
thatched ; * even the eye was regarded — they 
covered portions of the house with a pure, 
bright kind of stain of earthen wash, which 
gave the appearance of picture-painting.* Would 
they be apt to do this for others, for strangers? 
Nothing is said of barter; such a striking 
picture annually recurring, as that of an in- 
coming commimity bargaining for the posses- 
sions of the outgoing, would not have escaped 
the eye and ear of such keen observers as Caesar 
and Tacitus. 

The language of Tadtus is not decisive of 
the nature of these land changes ; but it tends 
to support the view which I have suggested. 

1 Caesar, B. G., v. 43. 

* Tacitus, Germania, 16. It was probably more dur- 
able than whitewash. 
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The public lands {agri), he says, are taken up 
universally in proportion to the number* of 
tillers of the soil ; ^ they are now allotted having 
regard to rank, the extent of plain making the 
division an easy matter. The arable land is 
changed yearly; and there remains plenty 
of that belonging to the public (superest ager). 
There is no suggestion here of annual move- 
ments of communities; and on the whole 
it is perhaps fair to suppose that Caesar was 
speaking, without special discrimination, both 
of community action, which of coiuw did 
take place in changes of territory, caused by 
straightened borders ^ or the push of others,* 
and of internal changes yearly made. 

But whatever view be taken of the facts on 
this mooted question, the result is the same for 

^ The Mss., it is said, here add in vices, which is with- 
out any clear meaning, and hence has been considered 
a corruption. In vicos, suggested, is not much better. 

* like the swarming of Hooker^s men from Cambridge 
to the Great River. 

< Enemies had something to do with the abandonment 
of settlements. That was often the case on a large scale, 
as when one nation drove out another, e.g,, in the wars 
by the Franks and the Saxons, and deportations and 
expulsions by Caesar and others. It was also true on a 
small scale, as where part of the Cattians, after one of the 
defeats by Germanicus, abandoned their districts and 
villages and dispersed into the forests. Tacitus, Annals^ 
I. 56. Germanicus burnt Mattium, the capital of the 
nation, and ravaged the open country. 76. 
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the present purpose.^ The changes, whether 
of a whole community moving to new parts, 
or only of the members of it internally, exchang- 
ing their holdings between themselves, were 
a matter of disciplining the individual will, 
and bringing it into subordination to the needs 
of the community. And thus this economic 
or other factor helped on the formation of 
democratic sovereignty, with one of the condi- 
tions fulfilled; the individual and the local 
commimity are so far in harmonious adjust- 
ment with the collective life of the tribe. 
PubUc action in economic matters which in our 
time have been regarded as purely private, 
was of the essence of Old German poUtical 
life. The effect of the communal system of 
agriculture, in the absence of trade, was that 
economic competition could not arise, to un- 
settle the equihbrium of government by ma- 
jorities. 

There were two other factors, closely related, 
which played their part in brin^g about this 
social fusion ; namely, a common reUgion and 
a common mihtary life. 

The religion of the Old Germans naturally 

^ No action relatiiig to lands is given by the Lex Salioa 
(early fifth oentury); a fact pointing to the same sub- 
ject, the communal open field system with title in the 
community. 
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attracted the attention of Roman writers of 
the time of the empire. Here was primitive 
Rome, or something very like it, restored before 
their eyes — the Aryan worship, free from the 
rationalizing philosophy of the Stoics. The 
gods were the gods of Homer ; nay, they were 
as their own deified ancestors, easily identified 
with the gods of Rome.^ 

To men like Tacitus the contrast between 
the German religion and that of Rome in his 
day must have been striking enough. When a 
reUgion becomes a philosophy, it becomes an 
intellectual product, with corresponding loss 
of native moving power. Pure intellect may 
supply a mild motive to the few; movement, 
serious movement, comes only when the motive 
is suffused with feeling; without feeling suj£- 
cient to "solicit" the will, there can be no ac- 
tion. The reUgion of the Old Germans was 
feeling urging the will, moving to worship. 
The gods, when not those of nature, were 
their own first ancestors^ — real beings, not 
symbols,' ideas or ideals. They lived and loved, 

^ See Eemble, Anglo-Saxons, 1. 12. 

*See the genealogies of the Anglo-Saxon Chronicle, 
not only of Hengist and Horsa lAnno, 449), but of later 
leaders, Ofifa (Anno, 755} J and Ethelwulf {Anno, 855), 
and many other oases. 

* Tacitus says that the G^ermans did not have idols — 
*'iieque in ullam humani oris spedem assimulare"; but 
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or frowned and fought, in life, and none the 
less in that they now dwelt apart from men, 
whether in the deep solitudes of grove and 
forest, or in the heavens beyond, whence mes- 
sengers of light stole quietly or tore in flashes 
through the watches of the dryads to the wor- 
shippers below. 

And this religion affected all men alike, 
from men of the highest rank down — from 
those who planned to those who followed; 
all felt the power of the gods. It did more 
than that; it did not stop with building a 
shrine in every house, around every hearth^ 
— it founded a shrine for whole commimities, 
to which the people, hushing tumult, turned 
and entered — but entered in fetters.^ To 
stand as a freeman in presence of divinity were 
blasphemy. 

Could individuals or communities, passion- 
ately holding to their own rights, absorb them- 
selves more completely in the common life? 
In the associations of worship in the sacred 
grove the Old Germans found the inspiration 

that was not true of the Franks. Gregory of Tours, ii. 
29 {temp, Clovis, a.d. 481-611), vni, 15 (sixth oentury. 
Perhaps Gregory here 8i>eaks of Gauls). Nor was it 
true in England. Bede, Ecd. Hist., i. 30, 32; u. 13; 
m. 8. 

* See Heam, Aryan Household, 43-45. 

* Tacitus, Oermania, 39. 
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and the bond of society. Here was^equality ; 
here was universal self-abnegation; here was 
the source of power. "Community of worship 
was indeed the one mode by which in early 
times men were brought together and were 
kept together." ^ Disciplined individual feel- 
ing and organized mass feeling — these, so 
far as they extended, were capable of lifting 
life to heights of popular sovereignty and 
achievement.* 

The last of the factors in this matter of self- 
discipline was supplied by the Old German 
military system. This was a system of mii- 
versal service, with the well-known comitaivs 
at the centre,' in which the arms-bearing popu- 
lation was divided into halves. One half was 
put into the field for a year, while the other 
was put to the double duty of supporting the 
first half and those remaining at home; the 
divisions changing places at the expiration of 
the year. Sharing the common burden, all 
men thus shared the common life — individuals 
and localities alike, to which result the camp 
and the march were specially suited. 

But the burden was light. A year's labor 

^ Heam, Aryan Household^ 26. 

* On the religion of the Anglo-Saxons, see Kemble, i. 
12 ; see also chapters 1 and 2 of Heam, Aryan Household. 

* Tadtus, Oermania, 13» 14. 



Digiti 



zed by Google 



MEDIEVAL ENGLISH SOVEREIGNTY 97 

on the one hand, by half the adults, under a 
mode of cultivating the soil which called for 
but the smallest effort, sujBBced for supporting 
the whole population, including the army.^ 
Campaigning, on the other hand, simple as 
it must have been, could not have been hard 
or (except in actual war) dangerous. And 
alternation put the whole business upon a 
footing of perfect equality. Indeed, it is fair 
to believe that where duties and opportunities 
were few and slight, this alternation of home and 
camp life, bringing into familiar association, 
as it did, people otherwise isolated, in different 
places, was in the main enjoyable for body 
and mind. Its duration proves that. As 
for the non-combatant part of the (iommimity, 
the wives and children, these, so far as they 
could be spared from the household, chose and 
were permitted to follow the men in their cam- 
paigns, to attend to their wants and to encour- 
age them in the fight. Altogether it was 

^Compare the loss and waste under the later indi- 
vidualistiG State — the compulsory system of the Eng- 
lish manor. Hard work most of the year was necessary 
even to eke out a poor existence; whUe under the Old 
German free communal system lands must have been 
empty most of the time. Probably a third of a year 
would have sufficed to support the whole population, 
including the army, with such e£fort as was required on 
the manor. 
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changeful and exciting enough ; and the melt- 
ing of the local into the conunon feeUng went 
on easily and naturally.^ 

And so military life helped the process of 
welding Old German society and government 
as indeed it has in our time. Each fearless, 
willing freeman poured his life into the conmion 
channel. IndiyiduaUty thrives alone by spring 
and fold and fen ; it cannot, to the same end, 
Uve in the abounding life of camp and campaign. 
Chaotic in tendency if isolated, it becomes 
an imequalled support when all is gathered 
and converged by the multitude upon pubUc 
service, as it was among the Old Germans. 
No government is safe without it. The Old 
German suffered no delusion about personal 
independence ; he put the whole weight of his 
energy into the scale, and "played the man" 
in the most telling way, by fighting imder 
communal power for the conmion cause. He 
had a very disagreeable way of treating any 
who failed.^ So much was added to other 
influences favoring the imion of the individual 

^I urge the signifioanoe of this for our day. "The 
simple life," says a military writer in Collier*8 (June 30, 
1917), "is obligatory at the Officers' Training Camp at 
Fort Meyer; under it Yale, Harvard, or Prinoeton spirit 
melts into company spirit." 

> Tacitus, Germania, 12. 
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in the collective will, and of local feeling into 
that of the whole body politic. 

But there was another side to this military 
system of the Old Germans. The system, 
as practised in the comitatus, called for constant 
stimulus of the fighting spirit as such, lest the 
idea itself get dulled and die out. That is of 
the very substance of the comitatus, as imder- 
stood by the contemporary historians; of 
which the Cheruscan State is given as a fitting 
example,^ the people who imder Arminius, 
at Teutoberg Forest, destroyed the legions of 
Varus and gave the death blow to Rom£^ 
hopes. 

Private warfare, with its disintegrating ten- 
dency, to which I have already referred, was 
of course a different thing. 

The contributions spoken of fairly complete 
the process of fusion ; fusion which raised the 
social instinct almost to its highest possible 
attainment. Using the term '' internal sover- 
eignty*' in the somewhat accommodated sense 
of popular, democratic government arising 
from custom, we know that this prevailed to 
the fullest extent among the Old Germans; 

^ TacitUB, Oermania, 36. lb. 14. "Si oivitas . . . longa 
paoe et otio torpeat, plerique nobiliuin adolesoentiuin petunt 
ultro eas nationes quae turn bellum aliquod gerunt.'' 
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and I think we know how this came to pass. 
We know the ingredients. 

But germ and promise of a wholly different 
state of things are present in Old German 
government, whether of the single tribe or 
of the confederation. The social instinct does 
not quite reach its highest simmiit. The 
harmony of f ofrces is marred on what has well 
been called the moral side; the problem is 
solved within and for the particular tribal 
State only. Beyond the confines of the tombs 
of his own ancestors, the Old German had 
neither interests nor scruples ; except of com-se 
as different communities were drawn together 
for war. For the tribe, towards others with- 
out, individualism prevailed as fully as collectiv- 
ism prevailed within. At home coUectivist, 
abroad individual, with all that the two con- 
tradictory ideas import; collectiyist, with 
unity and equality as objects of self-discipline ; 
individual, as making power against the out- 
sider the object of life. There is a pure, clear 
note in collectivism which in individualism 
would be tame and immanly — the note must 
be Phrygian, wild, harsh and jarring.^ 

The point deserves emphasis — has it not 
its modem counterpart? Aside from confed- 
^ Plato's Laches, 188 D (Tatham ed., p. 68). 
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erations, members of a particular -eommiinity 
looked upon those of other communities, 
though of the same race and speech, as strangers 
and aliens; and to suppose that there could 
be any consideration for them was foreign 
to all Teutonic ideas of life. Aggression against 
them, improvoked, was as natural as defense 
imder attack. The Old German religion was 
at once a strength and a weakness; it drew 
men together, and then encouraged them to 
plunder men of other gods.^ 

To this bar sinister I shall find it necessary 
to return a little later. Meantime of classes 
and government. 

Of classes among the Old Germans much 
has been said, and some things surmised. 
Above the plain rank of common freemen, 

^ On the other hand, when their own gods failed them, 
these were reviled and set aside as worthless. See the 
instance of Coifi, pagan chief priest at a council of King 
Edwin of Northumbria. Telling the king that he (Coifi) 
had served his gods most faithfully, he said that he had 
not received the benefits he was entitled to, and he tMod 
his people now repudiated them, destroyed their idols 
and adopted Christianity. Bede, EccL HiaL, ii. 13 (a.d. 
627). See also Gregory of Tours, ii. 30, of King Clovis 
(circa 495). 

I do not in this paper have to consider mere weaknesses 
affecting government, such as domestic slavery; the 
question is of energies which were individualistic in oper- 
ation — energies tending to turn collectivism into privi- 
lege, creating a privileged class or a privileged monarch. 
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composing of course the bulk of the population, 
some of the tribes had what the Romans, with 
a touch, I suppose, of satire, called kings ; all 
probably had chieftains (prvndpes) and magis- 
trates (magistratus). There were priests,^ and 
there were, of course, men holding military, 
judicial and administrative office, with their 
aids. And then there were men spoken of as 
the nobility. All men of the classes named, 
except the nobility, from king or chieftain 
down, held their places at the pleasure of the 
people. The king himself — no Roman king 
— had little more power than other men,* 
and that little more he held in trust ; he held 
no lands of his own; he got the most of his 
goods as other men got theirs, though in virtue 
of his office much went to him by mulcts, by 
a larger share in plunder than others had, 
and by voluntary gift ; and though, if a warrior, 
he was, like the chieftain, entitled to a personal 
following of comites, with what that implied. 
What nobility among the Old Germans was 
has been a subject of discussion. It is clear 

^Tacitus, Oermania, 10, 11; Annals, i. 57. 

* Speech of King Ambiorix, Caesar, B. O,, v. 27 ; Taoi- 
tus, Oermania, 7. Even the generals prevailed more 
by example than by authority. lb. The priests (t.e. 
the gods) alone commanded. /&. But royalty was 
desirable and dangerous. Arminius was slain for aiming 
at it. Tacitus, AnndU, n. 88. 
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that it was hereditary, and that it carried social 
and to a certain extent legal privilege, as for 
instance in the allotment of lands.^ But it 
conferred no power of one man over another. 
In origin reUgious, it was not individualistic; 
it was regularly tribal, in the sense that at 
first, and always in theory, it was possible to 
all ; for it was only a matter of genealogy, so 
far as membership was concerned. All mem- 
bers of a particular tribe, who were native to 
it, were considered to have sprung from the 
same male ancestor ; but some could prove the 
case by direct evidence, in the male line, or 
could trace their lineage for the customary 
number of generations, in that way; while 
others could not. And although it is by no 
means clear that among the Germans relation- 
ship for tribal purposes was agnatic alone — 
probably it wasvuot, though a preference for 
agnatic over cognatic relationship appears' — 
it is probable that nobiUty of^blood was usually 
put upon agnatic footing.' One whose ancestry 
must be traced through cognatic lines, one 

1 But the unit being equal, the common freeman con- 
sidered that he stood upon a like footing with those who 
had more shares than he. See supra, 

'See Vinogradofif, Growth of thu Manor, 135, 136. 
That, however, is immaterial for this paper. 

' Ancestry of Hengist and Horsa, Ang.-Sax, Chron.^ 
an. 449, and later kings, supra. 
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whose male ancestor was not of the tribe into 
which he may have come, could not be held to 
belong to the nobility, imless the break in the 
line was far enough back. 

But nobiUty was no anomaly in any respect 
among a people of the Aryan race, though it 
was to some extent a departure from what 
we should consider democracy ; as has already 
been stated, it was an organic, religious side of 
tribal custom ; it was harmless in nature and 
probably in fact, and it perished; genealogy 
finally broke down. Lineage alone did not 
suffice for anything beyond nobiUty itself. 
Arminius was the idol of his people, because to 
noble birth he added leadership. This latter 
factor, leadership, created indeed a sort of 
nobiUty of its own ; but leadership in its earlier 
stage was a trust and temporary, and only in 
its ultimate tendency individualistic. It was 
the case of king, chieftain, magistrate,^ or 
administrative officer. 

Here, however, was the danger; leadership 
was the means by which, under tribal insularity 
and disregard of others, the downfall of the 

1 Magistrates and perhaps chieftains appear to be the 
ealdormen of Anglo-Saxon times. The old Saxons (of 
the continent) had no kings ; their chieftains are called 
satrapi by Bede (Ecd. HiaL, v. 10). These were probably 
the ealdormen of England. 
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democratic era among our ancestors came to 
pass. For this insular idea went to the ex- 
treme of individualism ; fusion of the individual 
into any collective whole, except for some 
temporary purpose of attack or resistance, 
which was no fusion at all — fusion, I say, was 
imthinkable except within the tribal State. 
Hence raids and plunder, defeat and conquest, 
privilege and slavery. 

And this could not stop with the stranger 
beyond the bounds; it contained the promise 
of bondage at home; the stout, unbending 
freeman of Caesar and Tacitus was to become 
a victim of the very policy he had gloried in. 
It was not the old, indigenous nobility, but 
the new self-made affair that killed internal, 
popular sovereignty, or collectivism. 

But I must not go on to that part of my 
subject until I have spoken of government. 
This, I venture to think, is one of the most 
significant of the facts of Old German life. 
One phase of it is deserving of particular atten- 
tion in these days, the more so because it 
disappeared, to reappear only in modem times ; 
smothered meantime under a heedless indi- 
vidualism, and still smothering there. 

Roman critics designated the several political 
entities of the Germans as vici, pagi, and 
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dvitates; the last named being supplemented 
as more or less synonymous by naliones and 
in the widest sense gentes. In later nomen- 
clature, the terms used for the three respectively 
were and still are town or township, hundred, 
and shire or coimty. The first {vicus, wick, 
tim, ham, hamlet, thorp, vill), as the Old 
German tun indicates, originally meant the 
abode and inclosure of a single family; this 
becoming, as new generations followed, a 
cluster of families around the original one, and 
so giving the modem idea of town as the 
English, or village, as the Normans called it. 
The cluster might of course go on increasing 
indefinitely ; but (to follow a suggestion which 
seems reasonable and natural for a people 
opposed by ancient custom to large popula- 
tions closely united), — but, I say, when the 
nmnber of families reached a hundred, or 
thereabouts, a favorite number in all Old 
German and early English history, the new 
accessions would begin to swarm oflf, for eco- 
nomic or other reasons, into near-by yet distinct 
localities, there either to join other friendly 
settlers or to form the nuclei of entirely new 
settlements. 

It would now, by a common metonymy, be 
natural to give to the whole group, old and 
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new, called pa^ by the Romans, the name 
hundred as a territorial designation. This 
would be like the case of the hundred youth in 
Tacitus, who surrounded the chieftains, for 
ornament in peace and support in war, the 
band taking the name hundred as a designa- 
tion of honor, without so much regard to 
the number.^ They were hundred men, not 
one hundred men. The same was perhaps 
true of the aids to the judge spoken of by 
Tacitus.^ These aids or assessors were in 

^ Taoitus, Oermania, 6, "oenteni ex singalis i>agi8 . . . 
et quod primo numerus fuit, jam nomen et honor est." 

< 76. 12, ''Centeni singrulis ex plebe comites . . . adsunt", 
for advioe and enipport. Later, in Lex Salica^ we find 
spedfio names of officials in litigation — '"Thungin" 
{supra) ^ **graf " (oomp. reeve)^ ''saoebaron", ,"rachin.- 
burg." As to saoebarons see Sohm, Process der Lex 
Salica, 231. The first syllable is the familiar ''sao*' 
(English sake), of sao and soc. Note the "socmen" 
of Doomsday Book and other records. For the various 
designations see especially Hessels and Kern, Lex Scdica. 

The saoebarons were, it seems, officers of the king, 
appointed to look after his interests in causes in which 
he was entitled to a share in mulcts. The rachinburgs 
were judgeSs chosen by the ''plaintiff" either for assessing 
values in the fidem facere or for declaring the medial judg- 
ment. 

It is worthy of notice that looking forward to the time 
of Clovis and the following Merovingians, the Lex Salica, 
in its procedure, marks the close of the Old German 
folklaw ; whUe looking forward to England it goes on for 
many centuries, indeed until Henry Second (1154-1189) 
introduced the royal process of the French inquest, or 
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Latin called centeni; not, I suppose, that a 
judge settling ordinary disputes between men 
needed one hundred helpers, but that men of 
the district or hundred, who sat with the judge, 
were called hundred men whatever their num- 
ber.^ So too the centenarius of the Salic Law 
was a hundred man, a man of the himdred; 
he was associated with the 'Hhungin", the 
speaker-judge;^ in' the capacity apparently 
of an executive or administrative officer, per- 
haps in time of need as a substitute for the 
thungin.' One must have been a hundred man 
to be a presiding judge, as will presently appear. 

jury. This was individualistio, while the ancient mode 
was oommunal. The change has generally been over- 
looked, though it forms a large part of the movement from 
collective to personal sovereignty, which is the subject of 
this paper. The old popular sovereignty held out in 
procedure with the greatest tenacity, portions of it sur- 
viving until well on in the nineteenth century. 

^ Like the "older men" among the free suitors of later 
times, who in the manor courts gave judgments ; process 
itself taken from the folkmoot of the^ hundred. See 
Court Life under the Plantageneta, Hall, 23 ; Hist, of Pro' 
cedure, 142. 

' The judge of modem times was only presiding officer 
of the court in early times — the tongue or spokesman of 
all the others. The modem judge is bom with the writ 
process temp. Henry II ; when the judge was the king's 
judge, and the (highest) court the king's court, in a literal 
sense. 

' In Salic Law, xlvi, 1, 2, each appears, in the alternative, 
as an administrative officer, though the "thungin" is 
judge at the end. 
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Th^ original entity, the township, was not 
suited for judicial purposes, except so far as 
the housefather, under ancient Aryan custom, 
had jurisdiction; and that could not extend 
beyond the town. The housefather could have 
nothing to do Ynth other people, though they 
might be his nearest kindred. For dealing 
with complaints by or against such, jurisdiction 
could be found only in a group of towns, with 
townsmen from all, with chieftain or other 
head,^ and inter-conmiunal judges, in other 
words, in the hundred; which accordingly 
supplied the court for the trial of disputes in 
a judicial way. As for his own townsmen, 
the housefather was priest rather than judge. 
This is perhaps the explanation of what has 
sometimes been thought strange, to wit, that 
the township had no true court of justice. 
The tunscipesmot, once or twice mentioned, 
like the manor barton, was only an adminis- 
trative oflBce.2 And so, it may be remarked, 
our courts appear to have been inter-communal 
in origin; but the original had yet to learn 

^ Priest, reeve and four best men, of Anglo-Saxon and 
Anglo-Norman times. 

* History of Procedure, 144. Stubbs, Const, Hist., i. 
399; Vinogradoff, Grouoth of the Manor, 194-196. Thus 
combination ousted the housefather. The manor court 
was superimposed upon the town. 
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coercion. The only sovereignty the Old Ger- 
man knew was that of the housefather.' 

The several hundreds within a district con- 
stituted the tribal State; this higher body, 
made up of all anns-bearing persons or voters 
of the tribe, was the general constitutive 
agency of the people. Here were delennined 
all matters of general policy or action, all 
measures affecting the people as a whole, such 
as questions of war and peace, embassies, 
alliances, removals to other regions, expeditions, 
raids and rewards, and perhaps special arrange- 
ments for allotting lands. 

The feature of most importance in the regu- 
lation of these tribal affairs, which I alluded 
to a moment ago as significant, was the mode 
of determining the public will. This deserves 
particular attention. In minor matters, Tacitus 
tells us, the chieftains decided what should or 
should not be done ; in important matters, such 
as those just mentioned, the people were to 
decide, with this limitation, that the chieftains 
— themselves amenable to the people ^ — were 
first to thresh out the questions thoroughly, and 
then put them to the assembled tribe. The 

^ The story of Orgetorix, though of the Gailio Helvetians, 
may be mentioned. Caesar, B, O., i. 2-4. There was 
probably little, if any, difference in this respect between 
the Gauls and the Germans. The clan system prevailed 



Digiti 



zed by Google 



MEDIEVAL ENGLISH SOVEREIGNTY 111 

chieftains, a tried and responsible body, hold- 
ing office, as we have seen, in trust, had alone 
the power of initiating public measures, that is, 
of framing them and then putting them before 
the people, to accept or refuse. Everything of 
the kind was done by and through the chief- 
tains ; though once the question was put before 
the assembly, other men might debate it.^ 
Chaotic or dispersive tendencies, inevitable to 
unrestrained democracies, were thus checked; 
checked too in accordance with that self-disci- 
pline in affairs of government, now extended 
through the tribal State, which has already 
been spoken of as characteristic. We are 
thinking of such things nowadays, as perhaps 
the only way out of an impasse into which 
democratic government is drifting. The Old 
Germans had solved the question in the un- 
known past, by submitting to a degree and 
kind of discipline which, begun as it must have 
been in very trying effort, was persisted in 
until, undOT laws of psychology, effort passed 
over into activity which was virtually auto- 

in full among the Gkiuls, and the chieftain had a firmer 
hold than the (German chieftain. See also the case of 
Segestes, Tacitus, AnnaU^ i. 59, infra. 

^ Tacitus, Germania, 11. Then king or chief or other 
person, according to age, birth, military fame or eloquence, 
might be heard. 
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matic. Discipline has become spontaneous 
and, as discipline, unconscious; but provided 
always that they could and continued to agree. 
Sovereignty, as we have seen, was yet to come 
— was far pflf . The Old German knew nothing 
beyond voluntary self-discipline. 

I cannot but repeat, and emphasize iteration, 
that the ancient mode of procedure may not 
imlikely be considered a lesson in human gov- 
ernment. Here was directness of action ; here 
was imity, consunamate realization of popular 
government; here, as result, was little waste 
of time upon sessions and assizes ; here, as all 
students of early Gern^an institutions know, 
was efficiency according to the times. The 
conditions were met. I venture to affirm that 
a better mode of bringing the collective will of 
a people into operation has not been found, 
and, assuming a single-handed administrative 
capacity for carrying it out, could not be 
desired.^ The Old German State was in effect 
the organized energy of the people. Modem 
English government, of which the Old German 
system has sometimes been supposed to be 
a prophecy, is no more than an approach to 

^ See the Report of Mr. Brooks Adams (through Josiah 
Quincy, chairman) before the Constitutional Convention 
of Massachusetts, 1918. 
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it.^ No democratic government of modem 
times has had any such unity. 

A practical difficulty or two may be suggested 
in regard to the Old German method. Policies 
and measiures of a general nature were deter- 
mined by the whole body of freemen assembled, 
after proposal and debate. But the popula- 
tion of many tribes was large, generally too 
large to be addressed as a whole ; people must 
be near enough to hear. Great part of the 
throng must, if all were brought directly to- 
gether, have been too far away to hear. How 
could they decide the questions submitted? 
The matter could not be left to the "front row '^ ; 
writing was not in use — not half-a-dozen, if 
any, could read or write. 

The answer p^haps is that, like later practice 
in the English manors, the questions were sub- 
mitted to townships separately, by the himdred 
men ; the people of a single town not being so 
numerous that they could not all see and hear 
at the Hill of Laws.* In his efforts to arouse 

1 English tenure too (passing by legislative initiative) 
is not title directly and powerfully in the State, as it was 
in the Old German system. But forfeiture to the State 
is a step, it may be a long step, towards dealing with 
competition. 

' " I give notice in the hearing of all men at the Hill of 
Laws." History of Procedure, 312. "Speak up, Mord, 
so that all may hear you well." Dasent, Burnt Njalf n. 
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the Cheruscans against his romanizing father- 
in-law, Arminius flew from place to place, 
addressing the people in that as the only 
effective way ; not trying to speak where but 
a small part could hear.^ Some tribes had 
indeed a capital — the Catti had, at Mattium 
— perhaps all had a common meeting place; 
but in that case, when the whole tribe assembled, 
it would be necessary to divide the multitude 
and address it in sections, to enable all to hear. 
And then suppose a division of opinion upon 
questions; could the majority voting for a 
project, in tribe or town, bind the minority? 
I doubt — I suppose not. Caesar speaks of 
leaders proposing expeditions, and asking for 
followers ; only those who promised to go were 
bound.* That is not a matter of majorities 

235. See also the following in the same book. Introd. 
Ixv, Ixxxviii, oxxviii, oxxxvi, oxlv, oxlvi, cbd ; ii. 78, 152, 
236-238, 262. The references are all to lawsuits in Iceland. 
The Hill of Laws is of course the mallum of the Lex ScUica, 

* Tacitus gives his speech, and the whole story. AnnaU^ 
I. 59. Segestes had betrothed his daughter to another, 
but the daughter now took the law into her own hands, 
ran away with Arminius and was married to him. Segestes 
captured her — in a delicate condition — in some scrim- 
mage, and Arminius now turned upon his father-in-law, 
who had gone over to the Romans, as an enemy, and spoke 
with suflBcient invective. 

> B. G,, VI. 23. Decisions were reached between 
"murmurs" of dissent and "clashing of arms" in ap- 
proval, Tacitus, Germania, xi. 
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at all. Suppose one town agreed to a measure, 
and another refused ; it is likely that only the 
former was bound. This seems to follow from 
the spirit of freedom which everjrwhere pre- 
vailed. Whether the collective will in favor of 
a project carried into effect extended beyond 
those who consented, I very much doubt. 
I see no evidence that the Old Germans under- 
stood and accepted the modem ground of the 
right of majorities to bind minorities, namely 
obedience to common needs and aims of the 
State ; ^ for this seems to be fundamental. 
In that case the question would be whether the 
particular project was in line with common 
needs and aims, or not being so, was, as we 
should say, ultra vires. But that was not 
German freedom. 

This is all I have to say of the Old Germans 

on the continent, where men of our race were 

free imbending sovereigns welded in imity, 

masters in their day of the art of government 

making. I must now ask you to follow these 

ancestors of ours over the sea, in the fateful 

migrations of the fifth and succeeding cen- 

^ Herbert Spencer has put this very well in his essay 
on The Great Superstition (unlimited power of Parlia- 
ment). It is familiar enough to lawyers as applied to 
charters and to legislation under written constitutions. 
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tunes. How much of the old mechanism was 
to stand the shock ? What changes were to take 
place? How, more and most of all, for that is 
our real question — how was popular sovereignty 
to fare through the change of conditions? 

In the great upheaval of the migrations, 
which left the abode of the people who were 
to give their name to the new country, a desert 
— what survived in the conquered land^^ to 
remind the conquerors that they were still 
Germans? Of the four pillars of Old German 
solidarity not one was for long left standing 
intact. The mechanism of government was 
more stable. It is clear that the political 
divisions of the naainland were taken over. 
The township was transferred; the hundred 
must have gone with it, for the reason already 
suggested, not to call later history in aid — 
the need of a jurisdiction over disputes between 
men of different towns, for the housefather 
could not have been left behind without 
abandoning the old religion; and the dvitas 
went along in what was then or later called 
the shire. The conversion to Christianity, a 
century and a half after heathen men of the 
White Horse ^ brothers leapt ashore upon 

^ Hengist and Horsa, Ang.-Sax. Chron», an. 449. 
(Equi) " oandidi et nullo mortali opere oontaoti." Tacitus, 
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Thainet sands, had no occasion to disturb, and 
did not disturb, these divisions; on the con- 
trary, the Church made use of them. "The 
town becomes the sphere of duty of a single 
priest, and later is called his parish; the 
kingdom [shire] becomes the diocese of a bishop ; 
the whole land the province of the metro- 
pohtan." ^ 

Accordingly the town reeve; the hundred 
man ; the ealdorman, as the old chieftain and 
magistrate was called probably before as well 
as after the migrations; the comrades or 
comites — these all survived, though ealdor- 
man and comrades were already becoming 
something more than chieftain and comrades 
of the Old Germans. The war-ealdorman of 
the continental Saxons, chosen from his as- 
sociate ealdormen, in time of war, for the period 
of that business only, with powers accordingly, 
and afterwards falling back to his old place,* 
has now, in the wars with the Britons and others, 
become a permanent holder of place and power. 
In fact he has become later a great earl, and 

Germania, 10. And the giant White Horse scraped on 
the hillside near UfiGlngton, mentioned in records of the 
twelfth century. Chronicle of Abington, i. 477 ; ii. 125. 
The same object appears in other places in England; 
it is of the commonest of names of English inns. 

* Stubbs, Select Charters, 8. 

« Bede, Ecd. Hist., v. 10. 
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not infrequently from the outset, or soon after, 
a king, and that, not the feeble semblance of 
the article, not an Old German Ambiorix, 
whose people had as much right (jus) over him 
as he had over them,^ but the real article, a 
king after the Roman pattern ; and hardly less 
as an earl, especially in the time of Cnut. 
And so of course of the continental king in 
his new surroimdings ; he who before, if warrior, 
had fought only for glory,^ now in his spurs, 
secure of his seat, begins to babble of divine 
right,* quite willing at the same time that men 
of the court and their retainers and the curious 
crowd, should ratify a foregone conclusion. 

The king is now a Sovereign ; he holds the 
conquered territory in his own right, by his 
sword ; * in his own right he rewards his com- 
rades, the chieftains or comites, by gifts out 
of the conquered lands. Retaining the greater 
part to himself, he is indeed willing to concede 
that the State, now a much narrowed political 
entity, has rights in the imappropriated parts, 

1 Caesar, B. G., v. 27. 

« Tacitus, Oermania, 14. "Prinoipes pro viotoria 
pugrnant, comites pro principe." 

* Ic, Ine, mid Godes gifu, West-Seaxena kynig. a. d. 
688-689. 

*A8 William de Warren replied to Edward I, under 
the quo warranto. 
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rights which the "wise men" of his entourage, 
with himself, are competent to grant to others. 
The greater men get their reward for sup- 
port given, or because of their rank, in tracts 
of land large enough for themselves and their 
followers; the common soldier, settling down 
to a life of agriculture, so far as such life ap- 
pealed and was permitted to him, would receive 
no doubt enough land to support him — a 
hide, if he was a married man, a smaller portion 
if he was not and not likely to be. But after 
the common soldier, what of the rest ? for there 
must have been many who came over as fol- 
lowers — Angeln was deserted. Some took 
possession where they could get it ; others were 
landless freemen or freemen having small 
extents; many, including men holding con- 
siderable tracts, were driven to ask for help 
and protection by king or magnate. What 
then? Such men were on the way to villein- 
age and bondage, and the way might be short 
enough. Sooner or later, taking a broad survey 
of the field, which is all that my thesis calls 
for — bretwaldas and heptarchies and earldoms 
small and great only add to the tale of the 
downfall of internal or democratic sovereignty 
— sooner or later the whole body of typical 
freemen, the ceorls of Anglo-Saxon dooms 



Digiti 



zed by Google 



120 LEGAL HISTORY OF GOVERNMENT 

and records, perieh. Little by little, often 
by wholesale, gifts of settlements, towns and 
manors, and imder danegelds, they sink into 
villeinage beyond hope. Before the tenth 
century is gone the descent of the class is be- 
coming complete. The common ceorl, with 
his old wergeld, or value as a man, of two hun- 
dred shillings — the twyhynd man — is fast 
giving place to the uncommon thegn as the 
bottom freeman, with his old wergeld of twelve 
hundred shillings — the twolfhynd man.^ The 
ceorl might indeed "thrive'' to a thegn; but 
though God loved him,^ the ceorl perished. 
The typical freeman of earlier times is now 
a bondman ; most of the Teutonic population, 
still indeed far above the station of the native, 
is imfree ; though by manumission on an ever 
increasing scale, by pressure of economic in- 
fluences, and by surviving wreckage, there 
follows as time passes a growing nimiber of 
freedmen and of freemen — small men, socmen, 
cottars, bordars, liberi homines, coUberti, of 

^ In land values if a ceorl, having nominally a hide, 
thrived to five hides, he became a thegn. Either way of 
putting it will indicate the relatively small number of 
freemen on the later basis. 

* **God must have loved the conmion people," etc. 
Lincoln. The 200 sh. would be perhaps $5000 by today 
— statutory verdict allowed in some States for kiUing a 
man. 
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Doomsday Book. The freedmen however go 
to increase the rank of villeins, helping to the 
curious paradox, that while' the number of 
bondmen increases, the number of freemen 
also increases, after, if not before, the Norman 
Conquest. But at best it is a sodden story; 
manhood, the sturdy trait of the Old German, 
has disappeared from the common people, 
giving way to cringing obsequiousness in the 
freeman of the favored few, which to this day 
may be seen among their well-to-do descend- 
ants.^ 

I have no occasion to go into the controversy, 
which became acute with Seebohm's book on 
the English Village Conmiunity, over the 
question whether society after the migrations 
was built upon a free foundation, with slavery 
limited mainly to the conquered population, 
or whether it was built upon domestic slavery 
as a foundation ; though I think that Vinogra- 
doflf has made out his case in favor of free be- 
ginnings, against Seebohm, who has made all 
that is possible out of any facts which taken 
alone might support his view. I have no doubt 
that the Old EngUsh village community was 

* "The poor greengrocer bowed very humbly while 
these little [disparaging] epithets were bestowed upon 
him . . .; and when everybody had said something to 
Bhow his superiority," eto. Pickvnck Papers. 
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in its domestic population at jBrst, like its 
original, a free community ; but however that 
may be, it is agreed that that was not the case 
in the time of clear records. When the Saxon 
Conquest finally was over, if not before, the 
old common freeman was sinking into what 
later came to be called villeinage. 

What is the explanation of this eclipse of 
the old freeman? The question brings me to 
the vital subject of patronage. Of this there 
were two forms, the one where movement was 
upward, from inferior to superior, the other 
where it was downward, from superior to 
inferior. Let us consider the subject in that 
order. 

First then of patronage in which the lower 
freeman puts himself or his property, or both, 
under the protection of the higher one. 

Up and down the pages of Doomsday Book 
(a.d. 1086), especially of the Eastern countries, 
a single word veils the pitiful story -^ half 
reveals, half conceals it; some Latin form of 
the verb "commend" or of the noun "com- 
mendation.'' What does the word mean on 
its face? what does it import behind its face? 
It speaks of the weaker man, the landless 
freeman, the freeman of the virgate, the half 
virgate, the quarter virgate, the freeman too 
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of more considerable estate; such people 
"commend", entrust, their persons, or only 
their lands, or their persons in part, or part of 
their lands, or both or all, to some patron 
able or supposed to be able to give them pro- 
tection from danegelds and the danger of 
plimder by others, or to do well by them; 
sometimes commending part to one patron, 
part to another, and part it may be to still 
another, with jurisdiction in a fourth. There 
are nimiberless cases. 

It seems to result, and the truth was, that 
these arrangements were originally, in intent, 
mere personal undertakings or pacts — "tali 
pacto emebat Gudmundus" ^ — not necessarily 
cases of feudal tenure, in which the tenant paid 
fealty or homage or both. The first act could 
not be, for the gift was by inferior to superior ; 
and that was all in ordinary cases, in the cases 
of Doomsday. The donee was to hold accord- 
ing to the pact. 

Commendation of lands was in fact, as the 
word declares, a gift "ad opus", the trust of 
later times ; A, for example, conmiending and 
delivering his land to his son, or to B, to the 

^ Inquisitio ElienaiSt 144, Hamilton C'tenuit" erased 
in one ms.)* Here, amongst lands of Ely alone, oases of 
conmiendation ooour by the soore, every page almost 
having them. 
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use of himself, A, for a term, then to another/ 
perhaps — a perfectly valid transaction until 
the middle of the reign of Henry the Third, in 
the thirteenth century. There was no dis- 
tinction between law and equity until the estab- 
lishment of the writ process, in the time of 
Henry the Second] (a.d. 1154-1189). This 
is an answer to the question what commendation 
imports or conceals. The practice disappears 
probably in the thirteenth century, as a legal 
form of gift, either because of some lost ordi- 
nance of the magnates in coimcil, or because of 
pressure of the landlords upon the courts; 
for feudalism could not stand if lands could 
be held by A to the use of B, and commendation 
only just fell short of that, in the want of fealty 
and homage. 

The pact is indeed lawful; but so was the 
pact between Roman patron and client, or 
between the obaerati and Orgetorix. The 
strong man had every advantage ; if the poor 
man sued, the poor man lost the protection 
and help which he had sought. The dependent is 
a losing man ; he must rely upon the honor of 
his patron ; one day he slips down from villager 
to villein. That appears to be the history of 
that large number who found it necessary or 

1 Placita Ang. Norm., 39. 
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desirable to resort to commendation. Judg- 
ing from Doomsday/ and from the natural 
course of things in a time of general distnrb- 
ance^ commendation must have carried down 
a large part of the population; landless men 
alone must have been nimierous. Some of 
these indeed held out as common laborers work- 
ing for hire, but even that was dangerous. A 
bit of land would be a temptation not easy to 
resist, and a name could be added to the roll of 
customary tenants. 

That brings me to the second form of patron- 
age, where the movement is the other way, 
from the superior to the inferior. By this I 
do not refer to the ordinary case of gifts of 
land to the one who is to become the tenant ; 
that involves no degradation or promise of 
degradation ; it is feoffment, gift to a freeman 
in the best sense of the prevailing system.^ 
What I refer to now is the gift of whole village 
communities and manors — manors in the 

^ Note that the record of landholding in Doomsday, 
in these oases of commendation, is usually of the past. 
A held tempore regis Edwardi; he no longer holds as a 
freeman. 

« The freeman has of course to do service in favor of 
the lord of the manor; but his services, besides being 
certain and often commuted into money payments, are 
not base or menial, as those of the customary tenants are. 
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making and manors made — one or many, by 
the king, in which way village commmiities 
before more or less free are turned into manors, 
imder the donee as lord of the lands and of the 
men living upon them.^ These gifts were 
sometimes mere rewards, sometimes for the 
purpose of effective taxation.^ This tells the 
tale. The men were indeed tenants of the 
king before, if they were any one's tenants; 
but the king was the State, and the rev- 
enues mainly went to support the State, 
at least in theory. Now the revenues are 
largely to go to a private individual, for his 
gain, without consent of those concerned; and 
men, imable to meet the strain, fall imder 
the bm-den. 

There will of course be free tenants, the men 
to whom lands have been enf eolBfed ; but there 
will be many more who have not been thus 
favored, and many feoffees will fail, for one 
reason or another. These are the imfree 
descendants of freemen, now tenants in villein- 
age ; using the term as I have done hereto- 
fore as the generalizing one^ by which the 
Norman conquerc^s lumped together half-a- 

^ The benefioe, beyond the channel. 

> The lords being held responsible for the lump sum due, 
and then working out the problem themselves, subject 
to some limit of custom or danger of overdoing it. 
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dozen classes of small men of Doomsday and 
before.^ 

My thesis does not carry me into any dis- 
cussion of the origin,* or of the development and 
systematic adoption at last, of the manor. 
Enough that the manor idea was individualistic, 
that the manor was for private emolument, 
and that so far it was quite unlike the old village 
community which it in part superseded, in 
part supplemented and in part followed. With 
certain internal, democratic machinery and 
operation, it was stiQ a part, a very large part, 
of the process by which internal sovereignty 
was put aside. It was in the manor, far more 
than in the township, under danegelds and 
dangers, that the declension of the common 
freeman took place. 

Aggressive miUtarism and the manor however 
were not the only factors undermining popular 
sovereignty, though they were the originals. 
Competition, whether the soul of these factors 
or independent of them, powerfully, fully 

, ^ See ** Rectitudines Sinarularum Personarum", Schmid's 
Oeaetze, 370, where they are severally described. 

> I think it clear that it was not Roman. Vinogradoff 
has proved the point against Seebohm. Growth of the 
Manor, 49, 50, and the whole of chap. 2 of book 1, an 
admirable summary of Roman influence. The manor was 
the fruit of English militarism. 
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reinforced them, and for the ages. The coming 
of the Jew with his starrs, the Asiatic with his 
silks, the Flemish weaver, the Lombard mer- 
chant, the merchantmen of Genoa and Venice, 
the galleons of Spain — these built London 
and the boroughs,^ extended private owner- 
ship of land and competition, and made the 
guilds, to complete the overthrow of the old 
shareholding estate. That trade competition 
has always resulted in putting power and, 
directly or indirectly, the reins of government 
into the hands of the few requires no labored 
proof ; it is writ large upon the pages of history. 
Doubt arises only when attempt is made to 
deal with competition in its relation to the 
State; upon that subject history has yet to 
be made, and we therefore have nothing to 
do with it here. But it should be noticed that 
from the fifth century, if not before, militarism, 
from being pure adventure, becomes indi- 
viduaUstic in the governmental sense, and thus 
is converted into a form of competition. From 
that time accordingly the question is of the 
form and nature of competition and of the 
rights of private ownership of land, so far as 

^ "Leicester, and Lmooln, and Nottingham, so Stam- 
ford eke, and Derby." Ang, -Saxon Chron., an, 941. 
And BO Norwich, and York, and other towns (besides the 
five subjected to the Danes), with their guilds. 
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these subjects axe concerned; that question 
lies outside of the present inquiry — enough 
that competition was then, as it has ever since 
been, self-centred and grasping. 

My thesis may now hasten on. I pass by 
the Danish Conquest, I pass by half Norman 
and Normanizing Edward Confessor, and come 
to the greatest of the conquests. Even here 
there need be no long delay. Every one knows 
how William the Conqueror sealed the process 
of putting power into the individual hands of 
the king and his instruments, and how far the 
people sank. Any survival one may look for 
of popular sovereignty shrinks away into its 
ancestral refuge, content with its small, circular 
movements in town, manor and hundred, where 
it could not affect the enthronement of privilege. 
I pass by the gross tyranny of Rufus, the 
English reaction under his brother the lion 
of Justice,* the miseries of Stephen, and come 
to Henry Plantagenet, the one great man be- 
tween WilUam the Conqueror and Edward 
the First : one of that trio whose candle was 
not quenched in the least by standing between 
the strong Ughts of the other two. And with 

^ *'Gk>od man he was, and mickle awe there was of 
him ; no man durst ill-treat another in his time." Ang.^ 
Sax. Chron.t an. 1135. 
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the events of Henry the Second which fall in 
my way my paper will come to an end. 

Henry had the supreme gift of administration. 
It was plain to him that to save and strengthen 
the State — the king as the State — power 
must be centred in a single, well protected hand ; 
all public officers, military, executive and 
judicial, should be appointed by and held 
responsible to the king, as his personal dele- 
gates. Upon that idea he acted relentlessly 
against baronage and Church alike. His intent 
was imperial — nothing should stand in the 
way; there must be no equipoise in govern- 
ment, where doubt and "equivocation lied Uke 
truth"; much less must there be manifest 
superiority to the king. 

The king strengthened himself in various 
ways, one of which has escaped the attention 
of historians which it deserves. As WilUam 
the Conqueror had introduced the Frankish 
inquest or jury to strengthen his arm in fiscal 
affairs, so now Henry made use of the same 
agency in affairs of the law to lengthen his 
arm^ against his jealous foes, the disaffected 
barons. Feudalism was a menace, and the 

1 **The oommon law courts ... to strengthen and 
lengthen their arm." Bacon, V. C, in Keate v. Phillips, 
18 Ch. D. 560, 577. 
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king struck it and its adulterine castles — for 
himself, I say, as the narrow state, not with 
any notion of favoring popular sovereignty. 
Disorder, disseisins in particular, these were 
the hope of the barons ; hence the petty assises, 
as the ordinances for trying possession of land 
were called. Trial by battle favored the 
barons, skilled as they were in that sort of 
thing; hence what was called the Grand 
Assise, for trying the right of property in land.^ 
And so with other reforms of this busy king; 
real reforms too they were, having regard to 
the condition of the land, whatever the king's 
purpose. 

The chief agency in this business of the king, 
the one which speaks in plainest terms, was 
the general adoption of what had before been 
more or less special and sporadic, the writ 
process.^ Henry treated this as his individual 
property;* was not the seal his own seal? 

* In Memoridla of Ripon, Surtees Soo., I. 96, there is a 
record of the year 5 Stephen (1140), of a oonoord in the 
king's court before various judges named, in regard to 
lands at Asmonderby, "unde magna assisa somonita fuit." 
Is this a forgery? 

' Hist, of Procedure, 75 et seq. and chap. iv. 

' Even the statute upon which his writs were founded 
he called his own; a certain writ (before Henry became 
king) reciting that it was "secundum meam assisam." 
Liber Niger Baiocensis, quoted by Brunner, Schvmrgerichte, 
80. So later Glanvill caUs the Magna Assisa a roycU 
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And who dared to use that or any other seal 
for his purposes, without his authority? For 
a century this royal weapon made mischief 
with the barons ; imtil, in the troubles of the 
next Henry, the gentry became powerful 
enough to put an end to it as a mere perquisite 
of the king and a danger to themselves.^ By 
the writ process the king completed his power, 
drawing into his own hands in that way all 
that remained for royalty to become possessed 
of. Henry Second never professed to have 
the right to make laws without the consent of 
the magnates ; but the king's courts were his 
courts, his own courts, and with the writ 
process to himself he could frame forms of 
action, and constantly did so. That is to say, 
he could of himself settle once for all the rights 
to Ktigate complaints — none could be framed 
except by his own writ and seal ; which finally 
got abroad in its true light as an indirect but 
effectual way of making law — to be stopped in 
the reign of his grandson. The turning point 
at last in the change from popular to royal, 
personal sovereignty, was legal procedure.^ Here 

blessing. Lib. 2, o. 6, § 1. See also ib., o. 2, § 2 : " magnam 
assisam domini regis." Nothing oould be more significant. 

» Provisions of Oxjoird, a.d. 1258. See ExA. of Pro- 
cedurBj 198. 

> See note, aiUe^ pp. 107, 108 n. 
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i^t last, in effect, was sovereignty itself, in 
an individual. 

There remains to be considered the relation 
of the Church to the subject I am dealing with. 
Many years ago I had occasion to consider at 
some length the matter of jurisdiction between 
the spiritual and the temporal courts, and 
must refer to what was then said touching that 
subject, especially in relation to the constitu- 
tion and membership of the Church and the lay 
courts, and for details generally. But juris- 
diction, the subject then chiefly imder con- 
sideration, is not sovereignty; courts have 
their separate and it may be mixed and un- 
certain jurisdictions, but courts are no more 
than instruments of sovereignty. What this 
paper is concerned with is sovereignty; and 
the question now reached is, did sovereignty 
follow separate jurisdictions — was there a 
division not merely of jurisdiction but of 
sovereignty in medieval England?* Did the 

^ The historians are chiefly concerned with jurisdiction. 
They have indeed something to say about appeals to 
the pope, which of course affect sovereignty closely ; but 
they do not always dwell sufficiently upon the important 
distinction between jurisdiction and sovereignty. Indeed 
Becket himself si>eaks of the subject, in its earlier stage, 
as '* special privilege entirely exempt from lay jurisdic- 
tion." Hutton, St. Thomas, 40 (a.d. 1163). See infra, 
as to immunities, and again Hutton, 68. 
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spiritual courts exercise final power over, not 
spiritual matters properly, but civil and criminal 
causes? Touching olBfenses of the clergy, and 
touching offenses of laymen against the clergy, 
yes. Touching the temporaUties of the Church, 
yes, in the reign of Stephen and whenever 
temporal power was prostrate or feeble. And 
so especially, but not merely, in time of trouble 
there was a double sovereignty. This was 
indeed true throughout the Anglo-Saxon period, 
but with more or less uncertainty. The Church 
always insisted upon being "free", * and that 
meant that it professed to have sovereign 
powers ; but it was always a question how far 
such powers extended. The Norman Conquest 
now added alarm to doubt — did the Church 
now have any sovereign power at all, beyond 
matters purely spiritual? 

To allay this fear the Conqueror's famous 
charter was issued ; though the attempt failed, 
as the trouble about investitures shows. The 
charter declared that, by advice of the mag- 
nates, clerical and lay, assembled in council, 
the king had decided that the episcopal laws 
which theretofore had not been observed 
according to the canons of the Church should 
be corrected. "By royal authority'* it was 

^ " Quod Anglicana Eoolesia libera sit." Magna Cartas U 
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therefore decreed that no bishop or archdeacon 
should thereafter hold pleas m the hundred 
court pertaining to episcopal laws, or bring 
before the judgment of laymen any cause 
pertaining to the cure of souls; and persons 
sxmmioned according to episcopal laws should 
go to the place named by the bishop and there 
answer complaints, not according to the hun- 
dred court but according to the canons and 
episcopal laws. No sheriff or other officer of 
the King, or any layman, should concern him- 
self with matters pertaining to the bishop, or 
draw away men from the bishop's jurisdiction.^ 
This plainly was intended to prevent the 
lay coiui;s from exercising jurisdiction over 
spiritual causes, not to prevent the spiritual 
coiui;s from exercising jurisdiction over temporal 
causes ; there was no danger at that time of the 
latter. The danger and the usurpation were 
to come in the civil wars and anarchy of Stephen. 
But the charter was more than an adjustment 
of the sphere of courts — much more; sover- 
eignty with a double head was at once the 
result. Then came Henry Plantagenet, and 
in the year 1164 the Constitutions of Clarendon 
— "jammed through ", as men of our time might 

^ Stabbs, Select Charters, 137 ; History of Procedure^ 30, 
31 ; Henderson, Historical Documents, 9. 
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say, by a king impatient of priests and prayers,^ 
against the opposition, so far as opposition 
dared hold up its head, of the Church. 

The object of this ordinance — passed in 
the name of Ancient Custom but called Royal 
Customs — was to unify sovereignty in the 
King, by putting an end to every claim the 
Church might have to civil or temporal sover- 
eignty. And so it did, after the tension sub- 
sided, and the question of supremacy, so far 
as the King deemed supremacy important or 
practicable. 

There was now for the first time since 
the advent of the English Church a singly- 
administered sovereignty. But what collective 
will was in it and back of it? Not the spon- 
taneous outflowing of self-disciplined men such 
as had been the case in a more primitive and 
natural state of things. The collective will 
in question was the will of the King plus that 
of his court and retainers, the magnates. Church 
and lay, so far as magnates ready for rebellion 
upon the smallest prospect of success stood 
by him. It was a precarious will at best. 
The centralization which Henry the Second 
brought to pass, centralization for which he is 

^ ''A king who whispered and soribbed and looked at 
piotore-books during mass." Qreen. 
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so much praised by modem historians, lacked 
support, and in reality was effected not by free 
collective but by individual power. But the 
divine right of kings was gospel in the Middle 
Ages, and popular support, or want of it, had 
no bearing upon that right. The will of God 
was not to be determined by men. 

If then the King was to be supreme, the 
Church, in secular affairs, must be subject; 
that is to say, the Constitutions of Clarendon 
must be made to work. How was that to be 
accomplished? A contest loomed between 
crown and crosier, not over jurisdiction, but 
over the mighty question of sovereignty. 

Early in the reign the now aged Archbishop 

of Canterbury, Theobald, retired from active 

service and obtained for Thomas k Becket^ 

(b. 1118, d. Dec. 29, 1170), who had been in 

the archbishop's confidence, the great post of 

chancellor, or head of the office concerned 

inter alia with framing, sealing and issuing the 

King's writs.* Becket was a Londoner bom, 

son, it should be noticed, of a Norman merchant, 

Gilbert Becket, who had held the important 

office of portreeve of the capital city. With 

^ This post made him also a member of the King's 
Council and the Exchequer, sent him on judicial business, 
and put him next in rank to the Chief Justiciar, and first 
in favor. 
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native gifts of a very high order, and energy 
to drive them to the full, Thomas possessed 
the special gift, enhanced by much experience 
of administration, precisely the thing to be help- 
ful in working out Henry's scheme. He had 
become a great favorite with the King — boon 
companion indeed in an affection which Thomas 
greatly valued and fully returned. Besides, 
handsome, full of gayety, of a ready wit, Becket 
was everywhere popular; the people were 
attached to him, becoming more and more so 
the more they saw of him, for he was democratic 
in his ways, notwithstanding his social rank and 
education.^ He permitted people of the com- 
mon walks to address him familiarly, as he 
addressed them ; he was the man for the King, 
in the new business with the Church.^ Theobald 
dead, Becket must be Archbishop of Canter- 
bury, where his energy, ability and popularity 
would enable the King to effect his purpose. 

So Henry. But Thomas was otherminded; 
he shrank and objected; he feared for the 

^ At Merton and Paris, and in the laws at Bologna and 
Auxerre. Button, SL Thomas, 7, 10, 12. 

* A most oonvenient abridged collection (trans, from 
orig. MateriaU) of contemporary estimates and accounts 
of Becket may be found in Hutton's St, Thonuu of 
Canterbury (Eng. History, by Contemporary Writers). 
See e.g. pp. 30, 32, and from p. 1 on, generally. 
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friendship he enjoyed; he warned his royal 
patron that as Archbishop of Canterbury he 
could not, like a chancellor, be a client of the 
King. But Henry persisted, and Becket was 
chosen (a.d. 1162), the first man of English 
birth to reach the great See, since Stigand, last 
of the Anglo-Saxon line. 

There is no occasion here to tell the painful 
story that followed — the breach between the 
King and Thomas, the long and bitter strife, 
the appeals, the flight, the return, the murderous 
plot, the end of it all. Enshrined in the Canter- 
bury TaleSy the story, which itself fills volumes,^ 
has been told a hundred times; it has been 
dramatized with color in our^own day.^ But 
it would have no particular bearing upon my 
subject, further than to reveal in clear light 
the strong personality, mental vigor and power 
of Becket, and thus to emphasize the ground 
of Henry's disappointment. The King had 
adventured upon the support, in the See of 
Canterbiuy, of one in whom knowledge of the 
world was fed by intense feeling and sustained 

* MaUridlB of the History of Thomas Becket, 7 vols. 
Master of the Rolls. 

« St. Thomas of Canterbury, by Aubrey de Vere, a 
tnithful and vivid portrayal of the subject and the times. 
Tennyson's spirited Beoket deals much with Rosamund, 
80 much as to make her the heroine of his great drama. 



Digiti 



zed by Google 



140 LEGAL HISTORY OP GOVERNMENT 

by lofty courage and indomitable will ; ^ and 
he had lost; the captain reckoned upon by 
Henry to lead in the great contest of sovereignty 
was to turn against him. 

At once in office as archbishop, Becket with- 
out conferring with the King resigned, to the 
King's intense displeasure, the post of chancellor 
(a.d. 1162).* This act has been variously in- 
terpreted. Slighted by some as an unimportant 
incident, it has usually been looked upon in 
the light of the great position of Archbishop 
of Canterbury ; a bishop might be the King's 
servant, as a bishop had been and was to be, 
an Archbishop of Canterbury could not. Free- 
man takes this latter view. "Promotion," 
he says, "to an ordinary bishopric might not 
have greatly changed him [Becket]. But the 
Pope of the other world . . . stood on a loftier 

1 Traits of character not as yet weighed, if ever to be 
weighed, with mere displays of temper due much to the 
nature of the strife between the King and Becket. Thomas 
is said to have been the first individual to resist a king's 
will as to taxation. Button's St. ThomcLS, 38 ; Woodstock, 
1163. The tax in question probably looked to personal 
revenue. Button, 37, 38. Bence Becket's opposition, 
which was successful. 

* No successor appears to have been appointed for 
eleven years. Probably the office was carried on (then 
as now) by subordinates and temporary deputies. See 
Foss, Judges of England. Woidd any bishop venture to 
take the post while Becket was near? 
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pinnacle. The Primate of Canterbury was 
the subject of the English king, but could hardly 
be called his servant. First among the Witan 
of the land, the yoke-fellow of his sovereign 
rather than his minister, he could not stoop 
to duties which one of his suffragans might have 
discharged without scandal." ^ 

There may be something in this — probably 
there is ; but there is a more telling explanation, 
one which makes the act a most serious thing 
— a practical exj^anation which alone would 
be decisive, especially with a man like Becket. 
The chancery was the factory of writs, manda- 
tory instruments of the King. These had been 
used imder Becket, probably had been framed 
by him as chancellor, against claims of the 
Church ; now they were to be used under him, 
if he remained in oflSce, against the Church 
he was elected and sworn to protect and advance 
as its primate; now, under the contemplated 
ordinance of the Royal Customs, writs were to 
be so used in a much more vigorous, wholesale 
way, perhaps even on the criminal side. Plainly 
Becket as Archbishop of Canterbury, with his 
views of the Church, could not lend a hand to 
that business — he must at once return the 
King's seal, and so make plain a doctrine of 

^ History of the Norman ConquesU rev* Am. ed., v. 442. 
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Church sovereignty which, under him, was not 
to be mere doctrine, to be thwarted or con- 
tradicted by the duties of a post foreign to that 
which he had just accepted. 

Becket's hands must be free for the great 
part he would play in the scheme of Church 
and State; that is the meaning of his act in 
resigning the chancellorship, hasty and untactful 
as it probably was. 

Education and training, especially in the 
oj£ce of chancellor, had fitted Becket for his 
great plan, a plan he beUeved, and with the 
King's support added to his own influence he 
had reason to believe, could be carried out ; and 
carried out, it must have made the history of 
England, and the England beyond the four 
seas, different from what it has been. The 
new primate had behind him as no other ever 
had the body of the people; now, not to be 
exploited as they had been, and as the King 
was willing to have them still, but to be for- 
warded in a way, as Becket clearly saw it, to 
give the needful help, the popular help, for the 
monarchy; in a word, to relieve the lower 
classes, so sore depressed, ultimately of dis- 
abiUties, in accordance with the teaching of 
Christianity — to "find the serf and leave 
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him man/' ^ The villem must not be refused 
ordination;^ which meant the elevation in 

* Hewlett, The Song of the Plow, a modem Piers Plough- 
man. 

In a vision of the serf the old Piers sees a ooming gen- 
eral good, some golden rule, some ooUective State, putting 
away greed of power : 

Ac iQmde love shal oome yit, 
And oonseienoe togideres, 
And make of lawe a laborer. 



Shal neither kyng ne knygt. 
Constable ne meire, 
Overlede the oommune. 

Vision, 1965-67, 199^2001. 

From the picture of "Mede the Mayde'', as s3anbol of 
greed. Passus, ii., in., iv. 

* See the protest of the contemporary poet, biographer 
of Becket, the monk Gamier (Hutton, St Thomas, 272). 
"Filii msticomm non debent ordinari absque assensu 
domini de oujus terra nati dignosountur." Const, Clar., 
c. 16. See also Assisa Clar,, o. 20. The hesitating pope 
did not oppose this Article ; but that Becket did is fair 
inference from several facts taken together; (1) his 
constant regard for the poor, (2) his opposition to such 
of the articles as were "to the dishonor of the clergy", 
(3) the position of his follower Qamier, who "wrote as the 
poet of the iK)or" the biography "which has the best 
claim to be written for the people", and finally (4) the 
King's calling Archbishop Becket himself, to his face, a 
son of one of the King's villeins, without a denial. Hutton, 
49. See further, Hutton, 42, 100, 271, 272. John of 
Saulsbury, greatest perhaps of Beoket's friends, names 
half-a-dozen of the Articles of the Constitutions which 
Becket condemned, not mentioning the one in question; 
but he adds that other Articles fell under his condemna- 
tion, which were found to be opposed to the divine laws 
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idea and^ gradually^ in fact of the whole class ; 
and if the villein^ then the common people 
generally must rise in value to the State, in the 
eyes of men. 

Such appears to be the meaning, drawn 
from one fair line of evidence — Becket's 
estimate of manhood — of Becket's action; 
and the greatness and possibility of it are 
enough to explain in the case of a man of 
Becket's temperament, the passion and heat 
he often displayed in the contest. It was too 
awful for Becket to believe, and he would not 
allow himself to believe, that a possibility, nay, 
with the King's help, a moral certainty, pregnant 
with results such as Becket foresaw, should be 
opposed and frustrated by Henry. Hope must 
never be given up that the course of the King 
might be turned, if not willingly, then by all 
the power in the hands of a determined arch- 
bishop of Canterbiuy.^ There must be no 
letting up. What depended upon firmness 
was too great for faltering ; and faltering there 
was none — after Becket's repentance of his 
first mistake. The subject, half opened by 

and customs of the Church. MaUridla, y. 384. See also 
tb. 388, in Becket's report of the excommunications. 

^ See his letter to the bishops, Button, 136 (a.d. 1166), 
in reply to their letter to him, Button, 129, which also see, 
and p. 237, foot. 
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Henry First and Anselm, was now ripe for final 
decision, with men like Becket for Church, and 
the first Plantagenet for empire. 

The upshot of it all is, that Becket offered, 
and apparently was able to offer, to put the 
people behind the King, if the King would put 
aside his Royal Customs ; but the King would 
not. He had never shown any special regard 
for the people as people; why now should he 
give up his cherished project of dominion 
over the Church, for their support? He had 
at any rate more important things to think of 
— he must be a real king. He must be sov- 
ereign over the whole kingdom, so far as all 
temporaUties were concerned. And if in the 
course of discussion, whenever passion subsided 
far enough to permit discussion, it was sug- 
gested that the attitude of the Church was not 
peculiar in standing out for immunities, that 
immimities were known to every city and guild 
in the land, he had answer indeed true and 
plain; the immunities of London and her 
Guildhall, copied many times as they had been, 
were not sovereignty and made no pretence 
of it, while what the archbishop wished the 
Church to have was actual sovereignty within 
the land, sovereignty over her temporal affairs, 
civil and criminal. Double sovereignty was 
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not to be pennitted. Henry saw this more 
plainly than the Conqueror had seen it; he 
could go on with single sovereignty and limited 
support, or he could have full support with 
divided sovereignty. Henry preferred, if it 
must come to that, the first of the alternatives.^ 

^ As to Beoket's far-reaching vision, see Button's 
St. Thomas f 32 ; **In a few words it may also be said that 
all the gifts of God over which he [Becket] hath power 
are the very own of all folk." From Themas Saga, Rolls 
Series (tr. Magnusson), 1, p. 106. See also Button, 18- 
24, from Saga, 1, 50, as to Becket's manner of life. Of l^is 
contemporary Thomas Saga, see Button, 278. 

That Becket did have the golden rule in mind is the 
interpretation also of De Vere : 

"... God's house, God's kingdom 

I see so bright that every English home, 

Sharing that glory, glitters in its peace. 

I see the clear flame on t^e poor man's hearth 

From God's own altar lit ; . . . 

'T is this Religion means." 

SU Thomas of Canterbury, 11, 12. 
It wHl be seen that I do not accept the common view 
that the question between Benry and Becket was one of 
Church reform — that both, each in his own way, were 
Church reformers. Becket, who was saintly, was for 
reforming Church life ; but Benry was no saint, and there 
is nothing to show that he sought to better the Church. 
Be was a monarchist; his reforms were all on lines of 
sovereignty. Becket would support him, but as a sincere 
churchman ; with the Church as partner in the purpose, 
not as subject, lest the Church should find itself handi- 
capped in its own spiritual work. 

The King did indeed wish to put an end to certain evils 
within the Church ; the letter of Nicolas, Master of the 
Bospital of Mt. St. Jacques (Button, 103, 105, Christmas, 



Digiti 



zed by Google 



MEDIEVAL ENGLISH SOVEREIGNTY 147 

The contest over the Constitutions of Claren- 
don closed, single sovereignty, in theory at 
least, was established, a sovereignty that held 
Church and people as in pawn, a sovereignty 
supported in fact, as far as actual support was 
given, by the power of the King, of amajorpart of 
the magnates, a small part of the Church, and 
a very small part of the people. Government 
by princes has now through princes lost its 
ancient centre of gravity; surging outward 
farther and farther from the boSy and activity 
of the whole domain. The crest of the move- 
ment towards absolutism or personal autocracy 
is reached in the reign of Henry the Second, 
to be followed by breaking of the wave. Henry 
had reached the great idea of Sovereignty; 
but he thought of it as a personal thing ; the 
State was a narrow entity, independent of the 
mass of men composing it. Still here was in- 
augurated the masterful fact of the essential 
being of the State, with all its possibilities.^ 

1164), makes that dear enough ; but the evils in question 
were hindrances to temporal government — to monarchy 
as then understood. Hence he would put them down. 

^ The personal character of medieval sovereignty may 
be seen in the King's power to dispose of it, by will, as in 
the case of William the Conqueror ; by agreement, as in 
the case of the settlement between Stephen and Matilda ; 
provided it was not handed over to a foreigner. John 
thought that even that coidd be done by him. There is 
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At this point I stop ; it is for others to follow 
the troubled tide, of pro-personal government 
as it slowly ebbs, returns, and then recedes, 
at last far away in modem life from its first 
movements,^ approaching, but never reaching 
true sovereignty, the common-collective, self- 
conscious State. 

But in a concluding word I may be permitted 
to say, that I cannot believe that government 
not supported by the spontaneous feeling and 
will of the people has the stabiUty of govern- 
ment ^th such support, in the sense in which I 
have tried to explain Old German government 
— single government by self-disciplined men, as 
distinguished from government by any discipline 
issuing from coimcils of High Oljrmpus.^ Li 
a word, the most stable and eflScient govem- 

another concrete example of personal sovereignty, when 
Edward First swore at Bigot Earl of Norfolk: "By God, 
you wiU go [with the army to France] or hang.*' Repeating 
the oath Bigot replied, '* I will neither go nor hang.'' The 
command was not repeated to the other military leader, 
Bohun Earl of Hereford. 

But to have made English sovereignty single was the 
great achievement of a great king. Nothing in the history 
of the English State has surpassed, if equaled, this in 
importance. 

1 The tide never recedes, but rises, in regard to compe- 
tition ; it recedes only as to personal sovereignty. 

* "Michaelis has been imposed upon the people from 
High Olympus." Berliner Tagehlatt, July 16, 1917. The 
Old German had an Olympus of another kind. 
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ment is found where the individual is blended 
into a common or collective consciousness and 
will, in the hands of an executive fully backed 
by and responsible to the people. The gov- 
erned must govern ; the State is the very people 
organized as a political energy. And this drives 
one inevitably to the question, which I am not 
the first one to raise, whether American de- 
mocracy can turn the centrifugal forces of our 
time back, and stay the dispersive tendencies 
within. Aggressive tendencies leading without, 
as they led our remote ancestors, we have not 
greatly to strive against.* Mod^n democracy 

^ The oomitatus of Taoitus was not individualistio, in the 
social sense of mere self-seeking ; it was but the f ocussed 
mode of expressing the Old German religion of aggression 
and adventure. This finally passed over in Anglo-Saxon 
history into self-seeking individualism, purely material. 
But until at least Mid-Saxon times the oomitatus of Taoitus 
— the following of king or chieftain for "glory" only — 
existed in England, in the gedth or thegn. Evidence is 
found in such a case as that of the followers of King 
Cynewulf . The King had been slain, while his followers 
were absent, in a war against the etheling Cyneard. The 
king's thegns, hearing of the fact, ran to the spot, and 
though the etheling now offered money and life to each, 
"not one of them woidd accept it; but they continued 
fighting till they all fell except one, a British hostage, and 
he was sorely wounded." Anglo-Sax. Citron,, an. 765. 
This plainly is the oomitatus of Tacitus. For an inteiv 
mediate case see the graphic account of a battle, a.d. 357, 
between the Allemanni, under Eing Chnodomarius, and the 
Romans under Julian, near Strasburg. The King's " com- 
panions, two hundred in number . • . thinking it would be 
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everywhere has rid itself of this remnant of 
old confusion; but what of the threatening 
portents of undiscipUned individuaUsm within ? ^ 
Questions such as these must not now be 
pressed; they would lead one far afield into 
discussion of competition and into speculation 
over super-States, so called, and world power. 
Such questions lie at the breaking point of 
civilization, where they must await the event 
of war and the transition and doubtful recon- 
struction to follow. When that time comes, 
history will once more open her chastening page ; 

a Grime in them to survive their king, or not to die for him 
if occasion required, gave themselves up as prisoners." 
Ammianus Marcellinus, xvi. ch. 12, § 60. (Note "the 
hundred.") 

The comes of the Anglo-Saxon charters is not the comes 
of Tacitus, but the chieftain below the King or other 
superior ; he is usually a subregulus, ealdorman, etheling or 
other leader, having, like the King, his own body of 
adventurers. The members of this body are the oomitatus 
of Tacitus. But a great change generally took place in the 
latter part of the Anglo-Saxon period; individualism 
as sordid self-seeking supplanted the old spirit of adven- 
ture. This change goes hand in hand with the growth of 
the manor, the effect of militarism. 

1 "We are trying to fight a great war and at the same 
time to preserve our individual liberties," said recently, 
according to the Manchester Guardian, an English Trade 
Union official considered competent to pass upon the 
troubles of democracy. But why limit the notion of trying 
to keep individualism to time of war; must we not 
yield as well in time of peace? It may be worth while 
to review the shareholding of ancient times. 
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pointing to ages of strife, in which undisciplined 
individualism, not without confidence in the 
law, has never hesitated to aggrandize itself 
at whatever cost to the many. 

One great part for man to perform in his 
social relations, if I read humanity aright, is to 
gain control of himself, in such way as to give 
willing obedience to the truth that the benefits 
of Providence are intended for all men, as a 
common supply — obedience which cannot be 
rendered imder guise or disguise of accredited 
privilege. Movements of society, or purposes of 
individuals, engineered in violation of this 
truth, are strewn with wrecks and misery.^ 

1 ** A king sate on the rocky brow 

Which looks o'er sea-born Salamis ; 
And ships by thousands lay below, 

And men in nations ; all were his. 
He counted them at break of day — 
And when the sun set, where were they?" 
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IV 

The Old Jury 

[The following paper is concerned with the 
Old Jury only as a link in the chain of the 
history of evidence.] 

With men of the Middle Age truth was nn- 
confined. Just as the open objective world 
reached far "beyond the utmost purple rim'' 
of sense and observation, so the occult, sub- 
jective world, unobservable to modem men, 
had imbounded extent, throughout and every- 
where, as real as things within physical ob- 
servation, lines which we draw they indeed 
drew, but only as marking off one realm of 
reality from another. To most men of the 
Middle Age the methods and purposes of 
modem science would have b^n meaningless; 
they could not have lived our life any more than 
we could live theirs. The first Bacon was "im- 
heard" in his day; no one imderstood him. 
Of course if a fact in question were of sense- 
perception, the question was to be decided by 
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witnesses (to the senses), if there were witnesses 
who appeared before the court. If a subjective 
fact — mental process or state of the mind — 
were in dispute, the question could not, accord- 
ing to beliefs of the Middle Ages, be decided 
by man ; it must be left in pagan times to the 
gods, in Christian times to God. 

Nor is this to be set down altogether to the 
disadvantage of our ancestors. In the sphere 
of government, certainly not one of the least 
of things, Anglo-Saxon and Anglo-Norman were 
perhaps as successful as we modems are. 
Guilt hardly dared to play with the old law; 
open guilt not backed by power could not delay 
the feet of justice, and secret guilt on trial 
felt and feared the Unseen. Face to face with 
the frowns and terrors of what was held for 
reality, the wrongdoer, who alone knew the 
truth, was likely to feel an added sense of guilt, 
and tremble and fail in the trial of endurance. 
Men of old knew their psychology — knew that 
psychology was a good detective. They knew 
that a man could not get rid of himself, and they 
undertook to forward the crisis.^ 

^ "It is the unknown that terrifies/' says a writer in the 
Manchester Guardian. True, but g:uilt will give way to 
it more readily than integrity. That was the old theory. 
The social man is stronger than the anti-social man, or 
society could not exist. 
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But the meaning of fact; together with the 
way of deciding it when in doubt, was peculiar 
to an age that did not understand methods of 
investigating truth. A bar lies there between 
all earlier times and the present, a bar which 
cannot be removed; but it explains much. 

The Anglo-Norman jury was no exception; 
like the ordeal and the duel, this too was a mode 
of trial, not a proceeding in which evidence in 
the modem sense played its part; so it was 
down to about the fifteenth century. Still 
trial by jury differed from other modes in that 
it was not a party test. The trial was by sub- 
mission to the decision of (in theory) an im- 
partial body, the common juries being sworn to 
speak the truth '^ according to their knowledge." 
But that should not be read as language of to- 
day or yesterday ; the old jurors' "knowledge'* 
was not the net result of open investigation in 
court, as in modem times, through the sifting 
of evidence offered there. This is true even 
of the Grand Assise (for trying the right of prop- 
erty in freehold lands), where the jury was 
sworn to speak the truth "precisely", without 
adding "of their own knowledge." ^ 

' ' ^ The psyohology is lame, but the meaning is dear. To 
deprive a man of his freehold was a serious thing, and was 
not to be done upon mere beliefs. Common juries might 
'* think" so and so; the Grand Assise must be positive. 
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The old jury trial was not, in any case, "one- 
sided ", as were the other modes of the time. 
That was gain ; but the duty to speak the truth, 
whether of "knowledge" or "precisely"} was 
both actual and potential gain of the highest — 
for that covers the whole field of evidence. Un- , 
fortunately .the potential gain was not fulfilled ; 
reform fell short in what is now regarded as of 
the essence of sound method,* and that too 

Y. B. 30 and 31, Edw. I. 116; Y. B. 11 and 12, Edw. III. 
338; Y B. 12 and 13, Edw. III. 4; 12 lib. Ass. 34, 12; 
23 lib. Ass. 11 — cited by Thayer, Evidence, 100, 101, of 
witnesses, common juries and the Grand Assise. The 
accusing jury was sworn simply to '* speak the truth." 
Assise of Clarendon, c. 1. 

1 This is true, though it is also true, as Thayer, Evidence, 
500, says, that ''aU the rest", after the witnesses have testi- 
fied to what they have seen and heard, the ordinary jurors 
''themselves were to furnish, such as general knowledge, 
hearsay, their own private knowledge, including hearsay 
and inferences from it, and the reasoning and conclusions 
involved in comparing and digesting all that they knew or 
had heard from others." But it must be remembered that 
there was no open, public examination and searching of 
testimony, except in special cases. Thayer, of course, does 
not mean to suggest that evidence in the modem sense was 
had in the courts ; he has pointed out the contrary more 
than once. * * When jury trial, or rather proof of jury, as it 
originally was," etc. Evidence, 502, t&., 105. Maitland, 
Pleas of Crown for Gloucester (a. d. 1221), Introd. xl., xli. 
See also Brunner, Schw,, 36 : '* Anbetracht dessen kann die 
Sltere Civil jury nicht als Urteil Jury, sondem nur als 
Beweis jury bezeichnet werden." But that that was true, 
and true in the very face of suggestion and example 
pointing to modem ideas, deserves to be made dear. 
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even in relation of impartiality.^ Indeed, as 
we have already intimated, such reform was not 
thought of. The old EngUsh jury had an 
open field, but that was a rank expanse scarcely 
touched by the ploughshare of investigation. 

Certain facts which may appear to be opposed 
to this remark should be considered; some of 
these pertain to preliminary proceedings in 
jury trials, some to the trial itself. 

Preliminary arrangements for civil causes 

related to the secta, while that was yet a 

required part in litigation; here the judges 

might, and upon challenge of the men always 

did, inquire into their competency, to whatever 

extent they chose. But this was the end of the 

business ; either the men, or some of them, were 

rejected, which would require a new secta in 

^ The result in the common jury cases was from the first 
mainly in the hands of one man; the sheriff selected the 
jury, the parties being present, if they chose, for the 
purpose of challenge. See Glanvill, lib. 13, cc. 5, 12, 14, 
15. The sheriff thus took the place of the party in the other 
tests. What that might mean has been intimated, tn/ra, 
160 n. ; it speaks plainly enough to the question of impartial 
investigation, and the removal of sheriffs wholesale by 
Henry the Second emphasizes the point. Inquest of 
Sheriffs, 1170; Stubbs, Select Charters, 147-150. In the 
Grand Assise the four knights chose the jury, the i)arties 
having the right of challenge. London jurors in the civil 
assises might be challenged for partiality through collusion, 
and examined. Liber Albita, i, 447. This was no doubt 
only a special example. 
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whole or in part, or the men were accepted, and 
the case went on to trial. The only opportunity 
remaining was that of examining the jurors, 
upon challenge ; of that presently. 

Similarly in the preliminary proceedings for 
criminal prosecution under the Assise of Claren- 
don (1166),^ that is, in making up the accusing 
jury or accusation by ''pubUc voice"* — the 
grand jury of modem times — it appears to 
have been the regular course for the judges to 
make diligent inquiry into the qualification of 
the jurors. Glanvill, speaking of the assise, 
says of such cases that the judges were required 
to make inquiry into the truth of the accusation, 
by many and various questions, considering 
indications and conjectures, making for or 
against the accused.' 

1 Stubbs, Select Charters, 140. See Ethelred, ni., o. 3, 
Select Charters, 72 (978-1016). Trial under the Assise of 
Clarendon, i.e., by indictment, was not exolusiye; the 
ancient procedure by api>eal was not affected by it. The 
appeal was not abolished until 1819. 59 Geo. 3, c. 46. 
Evidence played little part under either procedure. 

'As distinguished from the ''certus accusator", in 
appeals, Glanvill, infra. 

* **P6r multas et varias inquisitiones et interrogationes 
coram Justiciis faciendas inquiretur rei Veritas, et id ex 
verisimilibus rerum indiciis et conjecturis, nunc pro eo, 
nunc contra eum qui aocusatur facientibus." lib. xiv. 
o. 1, { 2. So of the competency of the defendant himself 
to demand a particular form of trial. Merchant and Friar , 
180-190. 
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This was the extent of the inquiry, unless the 
accused, by permission or consent, put himself 
upon a jury ; the ordeal was the prescribed mode 
of trial for half a century yet. That is, the trial 
itself by the old mode, or by one of the old 
modes, admitted of no examination after the 
medial judgment. It was in jury trials alone 
that investigation beyond the preliminaries 
was possible; and jury trial in the cases in 
question was yet very exceptional. 

How did the case now stand? Here, in the 
preliminaries, was a plain suggestion, fortified, 
as will be seen, by the French inquest, which 
must have been familiar to the English judges ; 
did the judges see and care? Much was to 
turn upon that question. Let us look into the 
subject. 

In certain cases where the parties or the 
King called for inquiry out of the ordinary, great 
pains were taken to "inform" the jury. How 
this was done has been told in detail by Thayer.* 
Two or three typical examples may be given here : 

^ 1. The jurors themselves were usually com- 
munity witnesses, summoned for their knowl- 
edge of what had taken place in the vicinage. 
In aid of them, in special cases, other sworn 

» Evidence, 90-94. 
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persons (often called jurors) were added to tell 
the jury, not what they ''knew'', but what they 
had seen and heard ; jurors of the hundred or 
of some particular ward of London, or other 
town — a separate body, at least from the 
fourteenth century, from the trial jurors, whom 
they were to help. An oflfense is secretly^ 
committed in X ; the offender flees to Y, where 
he is arrested; he lives in Z. Juries from all 
these places, and perhaps from other places, 
are sununoned and brought in aid of the trial 
jury — combined it may be with the original 
jury — to furnish any information they had. 

2. Next suppose that a deed of feoffment, 
or a will, for example, of one of the Humphreys 
de Bohun, or any other witnessed instrument, 
had been pleaded and put in issue. The wit- 
nesses now are the transaction witnesses of the 
time, named for the very purpose of giving 
testimony in court in regard to the subject in 
question, of which the instrument was to be the 
proof. These witnesses by the ancient law 
might, like an ordinary jury, decide the case; 
they were expected to do so. Or, as in modem 
times, they might act merely as witnesses 
before a trial jury — this where the parties 
had put themselves, not on the witnesses to 
the instrument, but on a jury; in which case 
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they merely "informed" the jury. Or again, 
the two bodies might be combined into one, 
according to the pleading and the judgment of 
the court. The names of the witnesses to the 
instrument were usually signed by the notary 
who drew it up, often without their knowledge, 
and though they knew little or nothing at all 
of the transaction, or of the statements of the 
instrument ; a fact which might or might not 
be brought out, according to whether or not the 
witnesses were challenged. 

3. Another case may be mentioned. -Parties 
were entitled to have the names of the trial 
jurors given them before the term set for the 
trial, so that, at least in property cases, they 
might inform the jury of their right and title.^ 

All this looks at first like evidence, but 

evidence it was not. Evidence means much 

1 The sheriff too had a hand in the business; as we have 
already said, he selected the jurors. In Palgrave's fidtion 
of Tfie Merchant and Friar (Maroo Polo and Roger Baoon) 
the sheriff, answering the court (''Sheriff! is your inquest 
in Court?"), tells how faithful he has been in finding an 
excellent jury for the crown. **I have myself," he says, 
"picked and chosen every man on the panel. . . . The 
least informed of them," he goes on to say, "have taken 
great pains to go up and down in every hole and comer of 
Westminster — they and their wives — and to learn all 
they could hear concerning his [the culprit's] past and 
present life and conversation." Merchant and Friar, 184- 
190. See also Thayer, Evidence, 90, 91, note. 
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more than the production of testimony, how- 
ever strong ; the term includes in its import, or 
rather evidence itself is, the rational mode of 
removing doubt. It accordingly imports (a) 
the production of testimony of facts, under (6) 
reasonable precautions and safeguards, and (c) 
a critical examination of such facts (1) in 
regard to their truth or probability, and (2) 
their bearing upon the issue ; all of this based 
upon (d) clear and sound experience. This is 
the test by which to try the question of the 
employment of evidence in the courts under the 
old jury — a test in which the jury must have 
failed, especially in regard to second-hand 
testimony, which, it may be added, is often of 
first-rate value and often followed. But knowl- 
edge whether by sense-perception or through 
other rational evidence was not necessary to 
qualify a juror. The juror's "knowledge" might 
fall far short of this. Except in so far as the 
term had acquired a technical meaning,^ it 
meant nothing different from the ''knowledge" 
of other men; and how vague and uncertain 
that is even at this day — how far from the 
persuasiveness of evidence — a moment's re- 
flection will show. Men in general will readily 
declare they "know", when a question or two 
1 See note 2, p. 177, infra. 
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will show that they have no knowledge either 
directly acquired by the senses or indirectly 
— apprehended by sound reasoning.^ Uncritical 
knowledge was enough for a verdict by the old 
jury; special circumstances like those above 
stated only added somewhat to the trustworthy 
character of the verdict — it did not essentially 

change it. And it must be remembered always 

that we are dealing with an age of credulity 
in which divination, magic and mathematics, 
supposed to belong to the same category, all 
alike flourished, all equally credible. The 
jury of the time was better than other modes of 
trial, but like them it was even at its highest 
no more than trial by men to whom the occult 
was fact equally with objects of sense. 

But afiforcement of the jury was exceptional, 
as one may readily see by looking into the 
records of the time, for instance, the Rotuli 
Curiae Regis.^ Afforcement is always partic- 
ularly referred to as out of course. Usually 
there was a simple jury, witnesses being brought 
forward by the parties as in modem times — 
for what the jury cared to consider them worth. 
The jury could disregard the sworn information 

1 "Hearsay" is aaother thing and may be and often Is 
serious evidence. See infra. 

' These are the earliest official records of litigation in 
England ; they are of the years 1194-1199. 
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even of the impartial transaction and com- 
munity witnesses. Whether there were wit- 
nesses or not was inamaterial for the verdict; 
the jury ''knew'' what to say regardless of 
others. In ordinary cases, that is, unless there 
was special reason for inquiry by the court, 
no inquiry concerning the knowledge of the 
jurors was made. The judges merely looked 
on after delivering the charge ; it was now no 
affair of theirs. It was the jury's business ; to 
hear or refuse to hear witnesses — not merely 
to disbelieve their testimony — was their right. 
On the other hand, they were not permitted 
to take unsealed writings out into the jury 
room, because such writings were not authen- 
ticated ; though they might look at them before 
going out. That indeed was scrutiny, as far 
as it went. 

Across the EngHsh Channel, whence came 
the jury, a different state of things was coming 
to pass as early as the thirteenth century. 
There the jury, under the name of Inquest, had 
flourished for centuries before it was carried to 
England, and there it was to find a place in the 
history of judicial evidence which it did not 
have at the time, and never had, in England. 
What was exceptional and extraordinary in 
England was in ordinary course south of the 
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-channel. There we find the courts dealing 

with questions of fact r^ularly ^ upon something 

like modem ideas of evidence; ideas which 

were to lead in a direction of their own, not to 

laws peculiar to l^al evidence such as came to 

pass in England, but to evidence in the un- 

technical sense of modem science. The jury 

was finally left to England, there to work out 

its peculiar course touching evidence by slow 

and sluggish steps. 

We turn now to Normandy for evidence in 

support of these remarks ; what do the books 

tell us of the com-se of things there? The 

Ancient Coutume, of date between 1276 and 

1280, gives us a plain answer, so far as criminal 

cases are concerned. Li murder trials, the 

Costmnal tells us, the accused may put himself 

upon an inquest of the country, Venqueste du 

pays. The judge was then to summon all 

those who were presumed to know anything 

about the cause, or have any information about 

^ The oredidity of the age, however, found its way still 
in the courts of justioe. Appeals of sorcery and enchant- 
ments occupy a chapter of a page and a half in the printed 
text of the Ancien Coutumier de Bourgogne, oh. xxxi, 
Marnier. '*Se une feme dit I, une autre : Tu has fait ces 
ohamues (enchantments) et ie t'en prouerai. Se au provez 
vient, prouer le droit par loial tesmoins qui haient veu 
et oi, et oi recognoistre que de fit ces chamue. . . ." 13th 
century. The belief appears everywhere with legal con- 
sequences until modem times. 
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it, suddenly, without warning or suggestion, so 
that they might not be tampered with. Calling 
each one before him, in the presence of four 
knights of good repute, he was next to "inquire 
diligently *' into the facts, taking down the 
answers in writing. Then he was to have the ^ 
accused brought before those whom he had 
examined, and permit him to challenge any of 
the number. The jury should finally consist 
of twenty-four men at least. Similarly, in 
cases of theft or robbery, summons was to 
be made of lawful jurors, who knew the truth 
in regard to the facts and the life of the accused. 
These were now to go before the judge, with 
three or four knights, in secret, to be examined 
diligently, one by one, in regard to their knowl- 
edge and belief concerning the life and acts of 
the accused. Then came the opportunity for 
challenge, and after this what each juror had 
said was to be declared before the accused by 
the judge, and the jurors were to confess tliat 
they had sworn accordingly. Verdict by twenty 
was to be conclusive. 

A decision of the Norman Court of Exchequer 
of the year 1292 may now continue the inquiry. 
In an inquest or jury, upon a writ de stahilia,^ 

^ Ancienne Covlume de Normandie, oh. lxviii, p. 167, 
de Gruohy. See Andenne Coutume de Normandie, oh. 
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the judge asks the jiuy, who had made their 
answer, of the ground for what they had 
declared — was it '^de scientia''? The jury 
answered that they spoke ''de creduUtate'* — 
they believed. The question was then raised 
whether such answer was sufficient ; judgment 
that according to custom it was, in that case, 
and that knowledge was not required.* That 
is, it seems, certainty — knowledge by the 
senses — was not necessary before a jury. Here 
was the beginning of a procedural distinction, 
which was to be complete in the following 
century ; this appears by a decision which 
throws light backwards and forwards. It was 
now held that any one who could produce 
evidence de certain — de sdentia, knowledge by 
sense-perception — had the right to choose 
between bringing his case before the judge or 
putting it upon a jury — enqu&t. Such a 
person was not to be compelled to go to a jury 
— that was the point decided.^ Here was a 

cxv (Latin text), cxin (French text) ; De Gruchy's ed., pp. 
280 et aeq. 

^ Statvia et Consuetvdines of Normandy, Wamkdnig, 
quoted by Brunner, Schw. 451. 

* **Qui veult prover par preuve destroite, o'est assavoir 
par tesmoing de certain, il ne doit pas estre contraint 2l prou- 
ver par enqueste ; car ^ cellui qui a 2l faire la prevue est ik 
choysir ou prendre preuve destroite ou loy (lex) d'enqueste, 
na sa partie ne lui peult empesobier, car la plus forte loy 
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distinction which; looking backwards, shows 
that the judge had akeady ttcqnired the power 
in civil cases as well as in criminal, of deciding 
questions of fact; this alongside the older 
process of jury trial. 

But the meaning of it is more significant 
than the mere fact ; the judge acts upon facts 
of knowledge by the senses — sight and hearing 
— while the jury is now and probably has long 
been the proper agency for the trial of cases of 
less certainty, ''feeble'' cases. And the reason 
is plain ; the judge would not be likely to know 
anything about the facts — he was not expected 
to be ; hence he should be informed with cer- 
tainty. The jury, on the other hand — the 
body of men of the conmiunity, du pays — 
has been chosen for the very reason of their 
knowledge, in either form, first hand or second ; 
hence they might make sufficient the "feeble" 
facts of the party — that was regular business 
of the jury. In other words, one having 
"certain*' knowledge was not to be required to 
put thia in doubt, by putting it before a jury ; 
while one dependent upon others, or upon 
reasoning more or less doubtful, was to have 

abat la plus fieble." Bninner, Schw,, 453, quoting Cou- 
tumue Style et Usage aux temps tlchiquiere de Normandie, 
Caen, 1847, oh. 28, p. 30. 



Digiti 



zedbyGdOgle 



168 LEGAL HISTORY OF GOVERNMENT 

the aid of his neighbors, the jurors, so far as 
^ that might help his infirmity. 

The jury was now exceptional process, 
resorted to only in cases of need — lest for 
want of the better evidence, one fail and lose 
one's right.^ 

This is the light thrown backwards by the 
procedure. The jury is for the feebler case; 
the feebler case is displaced (by the decision of 
the Norman judge) for the stronger. We may 
now see the light as thrown forwards. The 
decision just mentioned, together with the case 
of 1292, is a forerunner ; the road to Rome is 
open ; ^ the course cannot be long. Norman and 
Anglo-Norman' are to part company completely ; 
the jury will come to be looked upon as an 
En^h notion, as a subject for the French (or 
German) antiquary. In the fourteenth century 
the '* feebler " way has disappeared altogether ; * 
both kinds of fact, knowledge by the senses and 
knowledge less certain, have come together as 

1 " Avant que le droit perisse, Ten se aide des enquestes." 
Bmnner, ut supra. Style et Usage, eh. 28, 28. 

* The Roman judge or praetor was before the mind. 
"Hors jugement en auloun lieu hors du pretaire'* — court- 
room. Stille de proceder, Normandy ; Brunner, jSfc^ti?. 455. 

• ** Anglo-Norman" is belated for the 13th century, but 
it is better than '* English" when applied to the courts. 

^''Die germanisohe Scheidung zwischen Biohter und 
Urteilfindem war verschwunden." Brunner, Schw. 456. 
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evidence, and so French law has settled any 
doubt whether south of the channel there 
should grow up a congeries of laws of inves- 
tigation peculiar to the administration of jus- 
tice. The conception of evidence, in the sense 
of science, has now prevailed, whatever its 
relation to the canonical Inquisition of the 
Middle Ages. All facts which are calculated 
according to experience to influence or throw 
light upon conduct, second-hand as well as 
first-hand facts, are to take their place, in the 
findings of the judge, according to their worth. 
The function of the jury has been absorbed - 
in that of the judge.^ 

So in France. What was going on in Eng- 
land? The distinction between the two kinds 
of fact brought about another result there. 
Facts furnished by witnesses were to be of 
the senses, de visu et avditu. Evidence by sight 
was a clear case ; I see by my own eyes, not by 
the eyes of another. But hearing has a double 

^ This had come to pass completely by the latter part of 
the 14th century. See Le Grand Coutumier de France, 
Lib. 4, 0. 1, on the office of Judge, Paris, 1868. 

The judge or some deputy exaniines the witnesses with 
modem thoroughness. 

So far as any express language is concerned it is true, as 
Brunner, Schw. 457, says, that there is no trace in France 
of opposition to the jury ; but the abandonment of the jury 
speaks for itself. 
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import, I may hear a sound myself, or may 
hear another tell of it, and that other may have 
heard it from someone else. The English 
law, after its earlier doubts,^ put aside second- 
hand evidence; a course that has made it 
necessary, more and more down to the present 
day, to heap exception upon exception, until 
confusion is enough to baffle all but the persist- 
ent few who can follow the attenuating thread 
of history back to its obscure and distant 
beginnings. The administration of law could 
not fail to be embarrassed when so much of 
life was shut out of hearing in the halls of 
justice ; or rather, when by reason of trial by 
jury questions of fact not within one's own 
observation must not be permitted to go to the 
accredited judges, jurors or not, and when 
something called the "best evidence" is con- 
sidered alone to be admissible — to the exclusion, 
that is to say, of what does not fall within the 
meaning of that doubtful and discredited term.^ 

^As in the case of the champion; he at first was a 
witness, swearing either upon what he himself knew or what 
his father had told him. Other witnesses and jurors had 
sworn in the same formula. 

' See Thayer, Evidence, chapter xi., where the history of 
the ''best evidence" is set out. It should be said that 
much of this runs back to times before the English jury» 
as Thayer has shown; but it is still pure English, its 
devious course everywhere afifected by the jury. 
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The diflference thus shown between methods 
on the opposite sides of the channel — between 
Normans (and English) on the one side and 
Normans on the other — is striking.^ The' 
Anglo-Norman judge saw in the jury only a 
particular organ for expressing habits of mind 
long before formed ; habits in which the judge 
was but a moderator, presiding over justice as a 
sort of contest, to see that the old rules were 
observed. Judges who could approve the 
introduction of trial by battle could naturally 
see nothing in the jury but a new form of old 
processes of trial, with twelve witnesses in the 
one case to one in the other,^ The idea of 
evidence, except as partially employed in the 
qualification of witnesses and jurors, did not 
enter the mind or at any rate found no expres- 
sion. Exception was to remain exception, 
generation after generation, without suggesting 
that it was only part of a general rule. 

The Norman judge was a different man ; he 

^The differenoe, which is the subject largely of this 
paper, has been noticed by others as needing explanation. 
''When all has been said, the almost total disappearance 
in France of the old enquit du pays in favor of the enquite 
of the canon law at the very time when the inquisitio patriae 
is carrying all before it in England is one of the grand prob- 
lems in the comparative history of the two nations." Pol- 
lock and Maitland, History of English Law, ii. 602. 
"* See Glanvill, Lib. 2, o. 7, infra. 
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saw a light in the jury and began to play, in 
however small a r61e, the part of the coming 

-modem man. He appears to have realized 
that the only way to decide disputed facts was 
by evidence, and evidence was now introduced 
into his court for the first time since the fall 

^f Rome. What he saw was not so much the 
jury as the suggestion it brought, that questions 
of fact could and should be decided by evidence ; 
and for that purpose a jury was no more needed 
in France than it had been in Rome, or than it is 
now in England or America. And so the jury 
was put away.* 

It is hardly necessary here to say that no 
argument is being made in favor of the later 
canonical inquest of continental Europe — 
better known as the Inquisition. That was an 
unnecessary outcome of a legitimate antece- 
dent. England very likely did, as Maitland has 
pointed out,^ have a narrow escape from that 
danger ; but it was not the jury that saved the 

^The jury of the neighborhood — du pays — was 
partdcxilarly adapted to its original purpose of ascertaining 
fiscal or crown and ducal rights of proi>erty, scattered 
throughout the country and denied as they were; much 
more so than the many other facts to which it was and is 
directed ; the trial jury was later than the fiscal jury. 

* English Law and the Renaissance (Rede Lecture). See 
also Maitland's Roman Canon Law and the Church oj 
England. 
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day.^ That, however, is beside thepresent point. 
All that these remarks are intended to show is 
that the jury stood in the way of evidence 
and put off the day of sound inquiry for 
generations — until indeed the Court of Chan- 
cery was brought into being to put an end to 
the embarrassment. It matters not that trial 
by jury at last found the way, so far as that 
is the case, for it found the way only through 
special rules for excluding evidence. 

The explanation of the difference between 
the Anglo-Norman and the Norman judge 
may perhaps be found by looking at the subject 
from the point of view (already intimated in 
"habit") of psychology. With the Anglo- 
Norman judge the cognitive and the conative 
(or wiUing) functions of the mind had by long, 
unbroken usage become settled ("rigid"), and 
the relation between them was accordin^y 
imperfect. , The difference between men is the 
(fifference of mental preparation, whether by 
heredity or environment, or both. The mind 
responds to the stimulus for which it has been 

^ The contrary must run thus : France, which had the 
jury, gave it up, and the canonical inquest followed; 
England which had the jury, kept it ; and the canonical 
inquest did not follow. Ergo England was saved by the 
Jury. Praise of the English jury in contrast with the 
deydopment of the continental inquest almost leads to that 
— it easily suggests it. 
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well prepared, and in ordinary circumstances 
to that only. Stimulus must be powerful and 
usually long-continued to break up habit finally. 
With the Norman judge the cognitive and cona- 
tive functions appear to have remained, or to 
have become, mobile ("plastic") ; the relation 
between them accordingly was sensitive to the 
special stimulus, and cognition was the means 
of arousing the will to action. In a word, the 
reaction of the Anglo-Norman judge to the 
introduction of the jury was reflexive; that of 
the Norman judge was reflective. 

If this is the right way to put it, it was not 
so much a preference for the old ways, in the 
case of the Anglo-Norman judge, as it was a 
fixed habit of mind which really governed his 
conduct. Why the Norman in England fell 
short of the Norman in Normandy was perhaps 
because the feeling of the English, many of 
whom were retained in oflBce after the Conquest, 
was strong enough to stifle any direct effect of 
the stimulus. How else can the fact be ac- 
coimted for, that the Norman mind, quickened 
into legal life in Normandy, was repressed, to 
find an outlet only in minor ways, in England ? ^ 

1 Anglo-Norman judges — and the king-duke, from the 
Conqueror to John — took part in the administration of 
justioe on both sides of the ohannel. Foreigners in high 
tplaoes were the soandal of Henry Third. 
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The Norman judge found (and fashioned) a 
new outlet for the stimuli ; the Anglo-Nonnan 
did not try it; and the Court of Chancery 
became necessary. 

Three centuries after the Norman ConquQst 
must indeed pass before there was to be any 
serious stirring in England of the^ stagnant 
pool; for the reforms of Henry the Second 
touching the jury still left the jury a form of 
trial. Not until the latter part of the four- 
teenth century were the need and eflBcacy of 
evidence for determining questions of fact 
driven home, although throughout this long 
period the judges were daily being brought 
face to face with the most momentous questions 
than ever could aflfect society — questions of 
life, property and well-being. Such was the 
power of a custom. Discredited, as some of 
it was, even in its day^ — for the primitive 
stage with the governing class was passing 

^ Ruf us said of trial by ordeal that men need not appeal 
to God, he himself would decide. But his bold word was 
void. See Thayer, Evidence, 38; Eadmer, Historia 
Novorum, 102 (Rolls series); Pollock and Maitland ii. 
697 ; Brunner, Schw,, 182. Fifty men who had been com- 
plained of for taking the King's deer cleared themselves by 
the ordeal of hot iron. Bigelow, Pladta A. N„ 72. Such a 
number may have something to say about the ordeal, it is 
thought. No doubt ordeals could be manipulated, but so 
could and can the jury. 
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away ^ — it could confine the human mind within 
a prison-house whose doors needed but a touch 
to open them, and there was no one to lift 
the latch. But what we call custom is social 
habit — a secondary f onn of mental disposition 
which thus becomes part of the structure of the 
mind of all men within its operation. It was 
not the judges alone who could treat custom as 
positive law,* as if it were statute; lords and 
commons alike — the commons were wedded 
to their idols — were affected. Kings too 
could come and go, leaving a great name for 
achievement in the affairs of State, while 
showing at best only a negligible interest in the 
value of judicial processes of evidence for the 
discovery of truth. It was an age in which 
observation set no bounds to truth. The jury 
y^ was indeed in favor, but not as a body appointed 
and devoted to the investigation of facts.' 

^ The 4th Lateran Council, 1215, found the time ripe foz* 
striking a blow at the ordeal. Change of ways of thinking 
and aoting comes with increase of knowledge. ''When 
I was a child, I thought as a child," etc. But the thinking 
and acting of the child are normal and healthful. 

* ''Since waging law has always been practiced, and no 
other way " for many cases, " this proves in a way that it is 
un positive ley.'' Ashton, J., Y. B. 33, Hen. VI. 7, 23, 
* -.quoted by Thayer, Evidence^ 29. 

' Even Glanvill, the Chief Justiciar and panegyrist of 
the jury, could pit that body against trial by batUe as a 
^ case of twelve witnesses against one. Lib. 2, c. 7. 



Digiti 



zed by Google 



THE OLD JURY 177 

There is no indication even of a desire for better 
things until the Court of Chancery broke down 
the ancient barriers. It was for that new 
energy to point and lead the way, however 
faintly, to the discovery of truth, and to supply 
the power for making good the truth when 
discovered.^ The Court of Chancery introduced, 
not indeed technical rules of evidence — it was 
for the jury to do that — but the modem era of 
sound judicial inquiry into questions of fact.^ 

^ The only man before this time, who was caparble of 
greater things, was in his own day, as he himself tells us, 
unheard, forgotten, buried. Roger Baoon, Opus Major, 
1267. 

> Even if evidence in the true sense had been employed 
in the courts of England during the i>eriod in question, it 
would not have been English, as it was destined to become 
— pure English. If it had come into use in Norman times, 
it would probably have followed the French inquest; 
that is, there would have been no laws of legal evidence. 
All the later writers on evidence point out the fact that the 
English courts alone have a law of evidence peculiar to the 
trial of causes. See e,g. Thayer, Evidence, at the begin- 
ning of his Introduction. The jury, and nothing else, is 
responsible. The peculiarity seems to have begun as early 
as the first half of the fourteenth century, perhaps earlier. 
See a case of the year 1340, Y. B. 14, Edw. Ill, 26-34, 
quoted by Thayer, pp. 108, 109, to the effect that jurors 
could not ''know" the existence of legal records not pro- 
duced before them, however strong the reasons given by 
them to show the fact. But perhaps the judges as well 
could not ''know" such things; if so, the case would be 
one of substantive law and not of excluding evidence. 
In either case knowledge was already a technical term, 
limiting inquiry accordingly. 



Digiti 



zed by Google 



178 LEGAL HISTORY OF GOVERNMENT 

That court dispensed with any intermediary 
needing both instruction and control; it re- 
quired parties to testify ; it had the King in- 
stead of a sheriff to guard its work. It did 
not hold seeds which were to sprout into a 
volume of judicial rules for excluding evidence ; 
rules too often whose meaning only some hardy 
explorer of legal history could in our day dis- 
cover — rules which were to vex the courts long 
after the jury had for most civil purposes gone 
the way of all things which have lost their skill 
to win favor in the practical affairs of life.^ 

This part of the inquiry may close with some 
remarks oh the defects and the advantages of 
the old mode of jury trial. 

The defects may be summed up in the state- 
ment that no sound method of examining fact 
was in use. There was no critical examination 
at the critical moment — at the time when the 
jury came before the cotirt to give the verdict. 
The jurors were witnesses as well as judges of 
fact, and as witnesses the occasional and 
irregular examination (dependent mostly upon 

^ It is not altogether a matter of the exclusion of 
evidence that could not safely be left to a jury ; the trouble 
is that rules of substantive law and procedure have been 
confused with evidence. But that is equally due to the 
jury. Thayer has made this plan in his Preliminary Trea- 
tise on Evidence, so often cited in these pages. 
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challenges, which might not be made) in making 
up the panel could not take the place of a 
searching examination when the witness-jury 
came forward, in open court, to give answer 
on the issue. The parties were now ready and 
prepared, according to modem ideas, to sift 
the evidence and clear up the doubts. Party 
witnesses indeed were of little value and were 
not examined at all ; and such examination of 
the juror witnesses as took place was out of 
the ordinary course, much as it was in making 
up the panel. It was occasional and excep- 
tional, employed only as grounds of suspicion 
of the jury arose ; and when it did take place, 
it was not of the critical, exhaustive nature 
which would satisfy modem ideas. Cross- 
examination was imknown; the judge con- 
ducted such examination as was made, and such 
as he chose; precautions and safeguards, 
especially touching "knowledge" acquired out 
of court, were insufficient. The witness-juror 
judged of the value of his own ideas and infor- 
mation. 

What advantages were there in the old jury 
trial, for discovering tmth ? These were equally 
noteworthy. As witnesses themselves, the 
jurors were left without restriction in regard to 
what, as men of good sense — freemen and 
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, — tnie^ — they deemed relevant and proper. 

^*They would and did act upon belief and 
thoughts ; * they could and did act upon what 
their fathers told them to be true, and generally 
upon hearsay, which men in our day speak of 
somewhat contemptuously — as if half the 
affairs of life were not founded upon hearsay. 

^^^They could act upon whatever appeared to 

^_ them trustworthy' — upon anything which 
they thought likely to throw Ught upon the 
question at issue. Here was in principle all 
that the subject-matter of evidence requires. 
The defect was in dealing with it. The age 
was uncritical; no one knew, or at any rate 
cared, how to make a proper use of the means 
of investigation. Nothing was excluded; but 
wisdom failed. 

It would not do to stop with noting the 
advantage of a clear field. Witnesses of the 
parties were sworn to state only what they had 

^"Suininone . . . duodeoimliberosetlegales homines" 
is the usual lan^age. Glanvill, Lib. xiii. 

*The Mirror (13th oentury) calls this one of the 
"abuses"; but that shows the fact, and only a private 
objection. 

• The jurors swore to decide "per proprium visum et 
auditum . . . vel per verba patrum suorum et per talia 
quibus fidem tenantur habere ut propriis." Glanvill, 
lib. 2, 3, 17. This was in the Grand Assise, made to accord 
perhaps with the champion's oath, in trial by battle in 
Glanvill's time. But other juries swore in the same way. 
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seen and heard ; and this would have led, and, 
when the modem jury came into operation, 
did finally lead to the exclusion of evidence, 
for the modem witness still testifies ordinarily 
to the evidence of his senses. But the old 
jurors swore, as we have seen, to what they 
knew, which led further than might at first 
be supposed. It led juries to take account of 
states of mind, as in the ordinary course of 
things; in this respect following the more 
ancient modes of trial. There was no more 
common process in the thirteenth century — 
and for centuries before in other forms of 
procedure — than jury trial under the writ 
de odio et atia, to determine whether a person 
in prison had been put there by actual hatred 
or malice.^ And there was also the proceeding 
of the writ of conspiracy, for a malicious 
prosecution, which with some changes has come 
down to our day. The old jury was never 
restricted to finding acts and omissions. The- 
state of mind was f oimd from its manifestations. 

^ This afterwards g:ave way to the writ of habeas corpus, 
a proceeding tried by the judge without a jury. Many 
jury cases may be found in the Rotvli Curiae Regis (1194- 
1200). See e.g. Vol. ii., 30-31, 97, 120, 230, 278. I have 
noticed only one case in the last five years of Richard's 
reign. Vol. i., p. 52. And this case looks untechnioal. 
Perhaps the writ was adopted in the first year of John, from 
the practice in the lower courts, popular and franchise. 
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In modem times — in very recent times — 
much question has been made with regard to 
evidence of states of mind (apart from cases 
of alleged insanity). The modern jury is 
made up of men who are ignorant of the facts 
to be proved ; the jury must leam everything 
from witnesses, but, apart from expert wit- 
nesses, these speak mainly of matters of knowl- 
edge acquired by the senses. Can a jury then 
— or a judge, for the judge has become a 
juryman — find mental facts, as ground of 
liability? That has been a subject of con- 
siderable discussion, which of course I cannot 
enter into here.^ How far does the question 
of responsibility turn upon the cause of the 
conduct in question — upon the processes bf 
^he mind?* But to look into mind we have 
to break somewhat with the idea of the modem 
jury, as a body to be informed by witnesses 
speaking only to the senses; otherwise why 

^ The English Utilitarians and Holmes on the Common 
Law, make external standards the test of liability, and 
make little of states of mind. See esi>ecially J. S. Mill's 
Essay on UtUUarianism. 

* Legally speaking (apart from statute) acts and omis- 
sions, though resulting in damages, are nothing in them- 
selves; wrongfulness must be added; the question is 
whether this is to be found, finally, and not as evidence of 
the state of nund, in acts or omissions, or as Bentham 
would say, in consequences. 
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should not witnesses speak directly to states 
of mind? Why not ask a witness what he 
thinks? What I think, if ascertained, is 
evidence, according to its importance and my 
means of information, everywhere except in the 
cotirts of justice, and would be there but for 
the modem jury.^ We have defects as well as 
advantages in our jury. The change in the 
function of the juryman has been not merely in 
the /fact that from being a witness as well as 
judge, he has become a judge only, dependent 
upon others for facts: modem courts have 
learned the method of evidence. They have, 
that is to say, learned how to deal with the 
evidence to which the jury system has limited 
them. Much of the supply of facts which the 
old jury had to draw upon has been put out of 
court, and confusion has been added to much 
that has been kept. It comes to this: The 
old jury had a complete supply of niaterial 
not properly prepared; the modem jury has 
an incomplete supply of material properly 
prepared. Who would go to our courts for 
instruction may with confidence study an 

^ Of course if I induce a person reasonably to suppose 
so and so, I cannot afterwards say that that was not what 
I had in mind. But that is not the question ; the real ques- 
tion is, is Benthamism a part of the law, and how far 
has the history of the jury affected the subject. 
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incomparable method^ while looking with 
mingled feelings upon a process devoted to 
truth, which begins by turning away half the 
stream of evidence, and then sets to grinding 
out grist of rules for turning dribblings of the 
waste back to old, forgotten uses.^ 

The history of the Court of Chancery lies 
beyond the field of this paper; but it is only 
right to say that while that court set out with 
the promise of gain without loss, it fell into the 
way, in its later history, of treating hearsay 
as a matter of substantive law, which of course 
would bind the chancellor as well as the common 
law judge. The modem jury has affected 
the entire course of justice the world aroimd. 
But the Court of Chancery was a true light; 
the Old Era was at an end ; in course of time a 
Chancellor produced the Novum Organum.^ 

* See e. g. the "best evidence" rule, Thayer, chap. xi. 
The only noteworthy change that took place in the function 
of the old jury was that, on the advent of professional 
lawyers as judges (from temp. Hen. II.), the jury, or "lay- 
men", as they were significantly called, were now required 
to confine themselves to questions of fact. They must 
not pass on matters of law. Before that time, when the 
judges themselves were mostly laymen, this obviously could 
not be done. 

* As for Harvey's gibe at Bacon, that "the Lord Chan- 
cellor wrote on science like a lord chancellor," it would have 
been easy, and equally vain, to reply, that when Harvey 
said that he did not speak like a man of science. 
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If then the history of evidence may be treated 
as calling for a consideration of the ancient 
period of trials, the old jury may be regarded 
as the last link of the earlier part of the chain ; 
while the Court of Chancery is the first link 
in the modem mode of investigating truth.^ 

^It is not intended to intimate that the Court of 
Chancery at once anticipated the modem methods of 
science in the investigation of truth; all that is meant 
is that it lighted a torch, however dim, for such investiga- 
tion, so far as the administration of justice is concerned. 
If the field was narrow, the aim was modem : 1. The old 
modes of trial were left aside. 2. Cases were not one-sided, 
party affairs ; the court dealt with the complaint. 3. The 
defendant, who knew the facts, was required to testify. 
4. Examination of facts was not confined to preliminaries 
of competency — it was extended to the merits as being 
the ground of interfer^ice. 5. The King's direct power 
was added, the chancellor being the King's right arm, in a 
sense not tme of the ordinary judges. The trath must be 
found and must prevail. All this has a forward look, 
though, in fact, it was the civH (Roman) law on English 
soil. 
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In a former paper ^ I spoke of the contest 
between Henry II and Becket from the point 
of view of sovereignty; in this paper I speak 
of it from the point of view of law and morals. 
The question will still be one of the collective 
mind against self-centred individualism, but 
the focus will be shifted to morals, to collectiv- 
ism f oimded on law in moraUty ; at the same 
time steering clear of all speculative questions. 

UndiscipUned individuaUsm may flourish 
under conditions of order or of disorder ; with 
this difference, that it is less objectionable in 

^ I have throughout this paper referred to Giles' Life 
and Letters of Becket^ and to Hutton*s St, Thomas oj 
Canterbury, because the passages quoted or cited are 
given by them in translation. The originals may all be 
found in Materials oJ the History of Thomas Becket, Master 
of the Rolls, 7 vols. 

It is interesting to note that this paper is written in 
the year in which falls the 800th anniversary of the birth 
of Becket (1118). The precise date is unknown. 

« Ante, pp. 137-147. 
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the latter than in the former case, since it has 
the excuse of necessity. That was true in 
the disorder of Stephen's reign ; every one had 
to look out for himself if anything was to be 
saved from the ndn. This was true of church- 
men as well as laymen. Was it to result in a 
general eclipse of morals, making sordid in- 
terests with all men an end in life ; was indi- 
vidualism to become master where it should be 
servant ; was this to be true in the councils of 
the Church as well as among the gentry and 
the less instructed masses? The records of 
crime were growing ominous ; churchmen were 
becoming too often an example of a lost ideal. 
*'Can an archdeacon be saved?" sighed John 
of Salisbury.^ Was individualism of the sordid 
kind to fix its hold upon Englishmen and leave 
them in hopeless inability to unite? Oppor- 
tunity, with the man for it, was to appear, an 
opportunity to be seized or lost, once for all. 

^ Repeating a question of the schools. Stubbs, Lectures 
on MedicBval and Modern History, 139. See the complaints 
in the year 1158 of the exactions of archdeacons and rural 
deans, who escaped punishment by successfully denying 
the jurisdiction of the secular courts. William Fitz- 
Stephen, Hutton, 34, note. It is said that a hundred 
cases of homicide by churchmen had taken place in the 
disorders. William of Newburgh, 1. 140 ; History of Eng- 
lish Law, I. 437 n. See also Stubbs, Lectures, 132, 303, 
314. 
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Upon the restoration of order under Henry, 
the Becket conflict . took up the question. 
Becket called, and never ceased to call, upon 
his fellow churchmen to rise from doubt and 
self-indulgence to the great occasion, and help 
assert and establish moral principle. He him- 
self would of course uphold the rights of men 
in their just material interests, but such things 
must be in their place, however clear the need 
of action. Would Becket's fellows agree? 
They must, for it was the command of God, 
and Becket was the divinely appointed leader, 
to turn back the tide of selfish movement and 
replace it with the power of moral purpose as 
the univ^psal solvent, if only put into active 
operation, of the ills of men. *'If," said 
Becket to the clergy, *4t be a question of 
temporal matters, we should rather fear the 
loss of souls than of temporaUties. Scripture 
saith, *What doth it profit a man to gain the 
whole world and lose his own soul?'" ^ With 
the passion of such words would Becket rouse 
and rally the clergy of England. 

What sort of man in other respects Becket 

was must now be noticed. He had been 

educated in the Pandects and in the canon 

law; he had studied both, with full desire as 

^ Giles, I. 363 ; and much more to the same effect. 
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the event showed, at the great schools; m 
Italy, at Bologna and Pavia; in France, at 
Paris and Auxerre. Afterwards we find him 
on the sta£f of his educational mentor, Arch- 
bishop Theobald ; and in that house of Roman 
learning he is instrumental — on the occasion 
when Theobald wished to supplant Henry of 
Winchester as papal legate — in bringing to 
England a number of Italian lawyers, among 
them the famous Vacarius, who was to teach 
Roman dvil law at Oxford in the year 1149, and 
to compose (for poor scholars) nine books out 
of the Pandects.^ 

One cannot be mistaken in regard to the 
e£fect of this training and association. It could 
not have failed, when, on Theobald's recom- 
mendation, at the beginning of the reign "of 
Henry II, Becket was appointed chancellor 
(December, 1154), and so came into actual 
relations with the administration of the secular 

^**, . . when Vaoarius was teaching law, and Theobald 
was maintainiTig the schools of literature in his own palace, 
from which so many conspicuous men afterwards sprang." 
Stubbs, Lectures, 139. These schools were schools of law 
as well as of literature (and philosophy). "In scholis 
vestris causidicorum/' said the Bishop of Worcester to 
the chapter at Canterbury, temp. Hen. II. Vacarius 
was suppressed because probably of fear of the effect 
on sovereignty, of teaching Roman law in England. As 
to the text supra concerning Vacarius, see Decern Scriptores 
(Gervase), ooL 1665. 
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law as such/ the law correspondmg of course 
to Roman civil law ; for he was now keeper of 
the King's seal, superintendent of the King's 
writs by which suits were to be brought in the 
royal courts, a member of the Court of Ex- 
chequer, and one of the sta£f of royal judges of 
highest rank. Indeed Becket never ceased to 
be devoted to the study of Roman law. As 
late as in the year 1166, after his fight against 
the Constitutions of Clarendon had been lost, 
he was still applying himself to it. John of 
Salisbury, himself a canonist on the staff of 
Becket at Canterbury, now, like Becket, in 
exile, tells us this in a letter in which he gently 
reproaches his master for giving himself, at 
such a time, to vain pursuits. "The laws," 
by which he meant the canon law and the 
Pandects or Digest, he says, "may profit much, 
but they are not for us, under our circum- 
stances." * 

Roman law was, as John complained, taking 
the place of devotions. But the learning of 
it had always been a practical matter with 

^ It waa not because Beoket was chancellor in the 
modem sense, that he stood upon equity or canon law, 
for there was no Court of Chancery then or for more than 
two hundred years; equity had become woven into the 
very texture of his mental make-up. It was Becket. 

> Giles, 1. 129, 130, 310. 
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Becket. Both as chancellor and as archbishop 
he was very near the King, down to the time 
of the breach. The pope had said that one 
near the King should understand both the 
canon and the civil law ; this was necessary for 
the chancellor to enable him to advise the 
King properly in regard to matters of govern- 
ment, at least in point of morals, for he had the 
King's conscience in charge. He was as far 
as possible to prevent any violation of the 
canons, and by plain inference to see to it that 
the King's writs were not opposed to equity 
and justice — terms often used by Becket, as 
the very voice of the canon law.^ 

If Becket was led by education to his special 
work, he was no less destined to it by indomit- 
able courage and firmness. This was soon to 
be shown. He had scarcely become arch- 
bishop (1162) — he had served seven years 
and a half as chancellor — when troubles began 
to thicken in high places. Tares had already 
been sown; the King was being aUenated; 
bishops were withdrawing support, for fear of 

1 "The chancellor," said John of Salisbury, a canonist 
with Becket, ** cancels unjust laws, and tempers (ceqiui 
facit) the mandates of the pious prince," with consent of 
course of the prince. Giles, i. 99 (1160). The reference 
is to Becket and equity, as the date shows. Becket was 
chancellor and had been for five or six years. 
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• lands and goods. Becket engaged the enemy 
at once. The powerful Earl of Clare must 
give up the castle and barony of Tunbridge, 
held by him imder tmlawful alienation from 
Canterbury. The King was opposed to his 
face, in an attempt (1163) to divert to his own 
treasury what we should call commission fees 
received by the sheriflFs in the collection of 
land taxes as of the old Danegeld.^ The 
sheriffs might have the money, said Becket, 
in payment for services; it should not go to 
the King. The King repUed with a favorite 
blasphemous oath, that the money should be 
given to him; "in the King's roll" (that is, in 
the Exchequer), "it shaU be writ.'' "By the 
same oath," said the archbishop, "from my 
lands and Church not a penny." * The King 
was enraged ; Becket had foiled him. I refer 
to this and similar things not as relating to 
Church rights, but to show Becket's mental 
character. 

Such things were going on from the first; 
while at the same time the troubles which 
culminated in the Constitutions of Clarendon 

* Dialogue of the Exchequer^ Lib. i, o. xi ; Stubbs, Select 
Charters^ 203 ; Historical Documents, Henderson, 69. 

« E. Grim in Select Charters, 129 (1163) ; Hutton, 37; 
Giles, I. 161, 162. The landlords of course oomj>elled 
the tenants to pay. 
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(January, 1164) were already brewing. It was 
left to the contest which followed to furnish 
the decisive evidence of Becket^s character, 
and to attest his greatness. "Whatever the 
capricious tyranny of our persecutor may 
threaten," said Becket in a characteristic way, 
adapting the language of St. Paul, "yet by 
God's mercy neither death nor life, nor angels, 
nor any other creature shall separate us from 
the love of God, which has caused us this 
present tribulation." God's enemies "may 
strain till they burst, they shall never, by 
Christ's grace, make me deviate from the path 
of justice." He would "endure exile and 
proscription forever, and death in a just cause, 
if it pleased God." Such was Becket's courage 
and firmness as a leader ; and the event proved 
his sincerity, if proof were needed.^ 

Returning to his legal training, Becket made 

it clear what his idea of law was. Generalizing 

the principle he professed, one may put it 

thus : The basis of all law, human and divine, 

was morality or conscience, as expressed in 

the canons of the Church; this must control 

^Beoket's secret flight from Northampton to France 
(1164) was in pursuance of his own appeal to the pope, 
and in defiance of the King's requirement of permission 
by him. It was not cowardice. 
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conduct. Only upon such footing could human 
law operate equally among men^ and all things 
of Providence be considered as *'the very own 
of all folk" ; which was to be made true to the 
extent of Becket's power.^ Law which violated 
morals in that sense was self-seeking individ- 
ualism, to use the modem word; that is, it 
was discrimination against the many in favor 
of the few, and turning that which should be 
servant into master. Becket would say, with 
the citizens of 1791, there should be one law 
for all.^ Becket always emphasized the dis- 
tinction between morals and that which was 
simply of man's device for self-aggrandizement. 
Writing to Conrad of Mayence (to give a single, 
but characteristic instance) about certain ills 
that had overtaken the Church in Italy, Becket 
asks in reproach, how it could have happened 
otherwise seeing that Conrad had always sought 
for what concerned himself, rather than for 
the praise of God. Here he touched, as we 
shall further see, the very point of his opposition 

^ Thomas Saga, Hutton, 32; papei* on ''Medieval 
English Sovereignty ", ante, p. 146, n. 1. 

' What Becket could have done, had he lived, in regard 
to the gifts of Providence, "the very own of all folk", 
touching privilege and inequality of status, I do not 
venture to consider; that question would be specula- 
tive. But in regard to equity the case is different. See 
injra. 
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to the Constitutions of Clarendon;^ such of 
these as were considered to be contrary to the 
canons (as creating an improper jurisdiction in 
the secular courts) were so because they were 
set for the personal aggrandizement of the 
King or barons.^ Indeed taking Becket's mode 
of life as springing from his idea of law, as the 
Church would justly insist to be a test if not 
the test in all cases, we know that he would 
have said that law consists in the due control 
of the lower nature of man by the higher.^ 
Such was the principle upon which law was 

1 Stubbs, Select Charters, 137 ; Hutton, 50, pointing 
out the articles objected to. 

' The Constitutions appear to have been the King's 
way of strengthening himself, by bringing over the barons 
whom he had at first had to put down. Note the com- 
position of the court ; all of the bishops (there were several 
vacancies) and all of the great barons, by name, the former 
in fear, the latter elated (Giles, i. 384, 385), for the Church 
was to lose to King and baronage. It appears to have 
been as adroit as it was successful ; ''the King's sword," 
said Becket (Giles, i. 256), was to oppose the cross, the 
representative of the moral and enlightened civilization 
— the lower nature was to gain over the higher. And 
this, as will appear, without any attack upon canon law 
itself ; did not the King admit that law, by sending the 
Constitutions to the i>ope for consideration? But Becket 
stuck to the very issue of the Constitutions ; he never 
went "outside the record" to deei)er questions of conflict 
between "flesh" and "spirit." This question of the 
Constitutions was not so radical ; the pope was not very 
ardent and might have allowed the Constitutions but 
for Becket. • See note, p. 229, infra. 
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based. Then, in consequence, comes — I do 
not say in direct sequence of time, for the fore- 
going is a siunmary of a long affair, but there 
comes before hope is abandoned — a declara- 
tion of the realm of law, formally stated. In 
a letter written in the year 1166 to King Henry, 
Becket said: "The Church of God consists 
of two orders, clergy and people. Among the 
clergy are apostles, apostoUc men, bishops and 
other doctors of the Church, to whom is com- 
mitted the care and governance of the Church ; 
who have to perform ecclesiastical business, 
that the whole may redound to the saving of 
souls. • . • Among the people are kings, 
princes, dukes, earls and other powers; who 
perform secular business, that the whole may 
conduce to the peace and imity of the Church." ^ 
Here was a division both of the realm of 
law and, in consequence, of administration; 
law and administration being of necessity aUke 
fimdamental.^ Here for the first time in Eng- 

^ Hutton, 122. So held the founders of Massachusetts. 
''When a commonwealth hath liberty," said Cotton, "to 
mould its own frame (Scripturae plenitudinem adoro), 
I conceive the scripture hath given full direction for the 
right ordering of the same." MaasachitaetU and iU Early 
History, EUis, 53. See also Judge Parker on the first. 
Charter, t6., 389. 

* And they must be alike intrusted to earthen vessels, 
clergy and lay. The division together* with the divine 
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land is disclosed a system. The two divisions, 
belonging alike to the Church of God, stood, 
it is plain, upon an equality within the defined 
spheres; in rights of government the people 
were equal to the clergy. "Render unto 
CsBsar the things that are Caesar's, imto God 
the things that are God's." ^ All this followed. 
The chief difference (so far as the present pur- 
pose is <;oncemed) lay in the fact that adminis- 
tration of ecclesiastical law led by right of 
appeal to Rome, while that of secular law, 
whatever the theory, was in point of fact 
purely and finally a matter of the domestic 
forum. It was only, at the most, on the ground 
that the domestic authority was encroaching 
upon the jurisdiction or rights of the Church, 
as in the case of the Constitutions of Clarendon, 
or perhaps in the converse case, that secular 
law was to be reviewed by the authorities of 
the Church. In intent and purpose canon law 

basis of law was right then, and sAwajb is, but difficulty 
oomes with administration, for that is sure to bring prinoi- 
ple into confiiot with self-interest, the earthen vessel. 

The question, however, of Church and State — whether 
in temporal affairs the Church is parent or offspring of 
the State — is speculative. See note at end of this paper. 

^ Tennyson too quotes this, of one of Becket's answers 
to his foes : 

'Give to the King the things that ai^ the King's 

And those of God, to God.' Becket, Act V, Scene II. 
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was superior to secular law ; so Becket always 
held.^ But the intent could not at all times 
be carried out, as Becket would equally have 
admitted. Secular law, for instance, permitted 
vengeance, with limitations; it attached guilt 
to animals and inanimate moving objects; 
such ideas of primitive times still prevailed 
in the very face of the enlightened canon law 
of morals. But considered in itself secular law, 
no less than ecclesiastical law, was divine; 
it was always divine when f oimded upon equity 
and morals. And so Becket could say, "We 
owe obedience to our lord the King by. divine 
law.'' 2 It resulted that men, whether lay or 
clergy, could not make or immake law, in the 

* For instance, in the letter to the King (1166) already 
refen^d to, Becket says, ''And since it is certain that kings 
receive their power from the Church, not she from them 
but from Christ, so . . . you have not the power to give 
rules to bishops, ... to draw clerks before secular tri- 
bunals," etc. 

«Becket's Letter to the Clergy (1166), Hutton, 145; 
Giles, I. 360. By submitting the Constitutions to the 
pope for ratification, the King, as Becket held, admitted 
the supremacy of the canon law; of which indeed there 
was other ample evidence. 76., 263; 231, 232; 317. 
Letter of the King to the Archbishop of Cologne; t&., 
321, 322 ; letter of the Bishop of London to Pope Alexander. 

As a matter of history, however, the old Gl«rman State 
was the product of self-seeking individualism, in con- 
quests by military leaders. See e. g. the Franks under 
Clovis. It was power that dominated, fortune varsdng 
accordingly. Rank^, Papacy, ed. D'Aubign^, i. 28-33. 
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final sense ; men might supply deficiencies, 
as time and circumstances required, if the 
additions were consistent with the divine law ; 
they might regulate, interpret, administer, 
with the same limitation. Further they could 
not go without violating God's law; which 
(to return) was for all men alike, the people as 
well as the clergy. So are we I think to inter- 
pret Becket's part in the conflict over the 
Constitutions of Clarendon. 

And I take it that Becket^s contention 
against the Constitutions was only a special 
exemplification of his doctrine. A concrete 
question, slowly developing, had finally taken 
its own particular form, of a question between 
Church and State. An emergency to be met 
at once, and with every resource possible, 
had arisen. Becket had but come to face and 
fight a particular aggression upon a general 
and fundamental principle, which was ob- 
scured and lost to the sight of the many by 
the violence of the controversy. We must 
penetrate, for that we may, the obscurity, to 
reach the full meaning of Becket. 

I say that the subject of the Constitutions 
was only a particular, violent instance. The 
whole controversy, on Becket's side, shows this. 
Becket always spoke in general terms, even 
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when referring to some immediate object of 
the fight, such as his own duty to protect 
property of Canterbury wrongfully taken, or 
wrongfully kept, by the King. It was with 
Becket always a question of "equity and 
justice ", as time and again he expressly put it. 
That was the meaning and equivalent, in 
terms of law, of the constant and insistent 
qualification he made in his agreements to the 
King's demands, ''Saving his own order", or 
"Saving God's honor ", a formula which meant 
that secular law was right if it did conflict 
with canon or divine law ; that law was uni- 
versal ; the case of the Constitutions fell under 
it, as one of a thousand cases. 

It comes then to this, that Becket's position 
in regard to the Constitutions put him to the 
test, and gave him accordingly an occasion of 
power for stating his whole idea. The contest 
on his part comes, by reason of its bearings 
and intensity, to be a portrayal of Becket's 
whole mind and self in regard to things secular 
as well as spiritual. 

My thesis, I presume, has now become clear. 
Becket by education and quaUties of mind was 
a coUectivist ; he would have England governed 
by morals; he would have the universal rule 
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of equity and justice. Undisciplined individ- 
ualism was at war with this; it was at war 
with both the civil and the canon law ; it was 
at war with the laws of God, because it would 
tear up society.^ Becket would in theory 
have jus honorarium, the praetorian law,* which 
had finally taken the place at Rome of a narrow, 
rigid jus quiritium. With the later Iloman 
jurists indeed he would no doubt have jus 
naturaU; law alike for stranger and citizen, 
for all men, with equity as the controlling 
factor, was the kind of law Becket understood 
and upheld. Rome had outgrown the provin- 
cialism of her native, customary law; might 
not England, we may think of Becket as say- 
ing, follow the same course, and bring equity 
to its place in the administration of justice? 
Belief that equity, as essentially set forth in 
the canon law, and as the theory of the later 
civil law, should prevail, was fundamental 
with Becket. g^ 

There was much at the time to favor and 

^ Even a pag:an had said that men exist for the sake of 
one another, that each individual was but a oomi>onent 
part of the whole called society. Becket could not quote 
Marcus Aurelius, because he was a pag:an ; or rather be- 
cause it was better to quote the laws of God. 

' *' (Jus) honorarium dioitur quod ab honore prsBtoris 
venerat." Dig. 1, 2, 2, g 10. Equivalent term, "jus 
gentium", of later Roman law. 
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make way for the idea. In the change from 
Stephen's anarchy to better things, under the 
strong hand of King Henry, old customs were 
breaking up; the jus privatum — mund right 
— of the ancient housefather was now spent ; 
the corporate, family right of prosecution and 
defense, that is, of gain and loss through prose- 
cution of crime and delict by members of the 
family, was passing away; a criminal law in 
the modem sense of injured public right, but 
(because for profit) to be savage and relentless, 
was at hand ; equity was eating into the most 
ancient remedy of revenge ; ^ property rights 
in land were undergoing change under the 
newer method of conveyance by feoffment; 
testamentary power was not far off, its antece- 
dents being already present; contract was a 
subject of agitation, with everything to turn 
upon the result. In a word, the old, native 
secular law was in the melting pot ; what was 
to come of it no one could tell; but the new 
secular justice was ready for jvs honorarium 
or equity, and Becket was the "bright candle- 
stick" * to give the light. 

In this state of things the King's attitude 
towards the landlords is worthy of notice. Dis- 

* Page 221, note 4, infra, 

s William Fitz-Stephen, Beoket's seoretary (1163). 
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turbers most of them, the barons must be put 
down, forcibly where force was necessary, peace- 
ably where it was not. To reduce men, whose 
pretensions had risen so high in the time of 
Stephen, was to take a long step towards 
equaUty. The distractions that prevailed in 
French feudalism, and were now being repeated 
in England, could not be permitted to go on 
under Henry, and his fight and victory over 
the barons amounted to a fight and victory, 
so far, for collectivism, and would to the same 
extent favor the things for which Becket stood. 
The King was breaking down the fondest 
hopes of individualism in the baronage; by 
force, we say, and by peaceful methods. He 
destroyed its castles ; he undermined its money 
power; he reached for and took its profits in 
the manor coiui;s, by means of writs and assises 
which opened the doors to his officers and judges. 
New things were to come of this in secular 
affairs, and the possibilities could not well 
have escaped the keen eye of the man next the 
King ; "the most influential man in the whole 
kingdom," said Gervase of Canterbury, "glori- 
ous in name, super-eminent in wisdom, the 
admiration of all men for his nobleness of mind, 
the terror of his enemies, the friend of the 
King . . . nay, lord and master of the King 
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himself." ^ A commanding figure, in an equally 
commanding place, with the past yielding, and 
the present plastic to his very touch, Becket 
may hold the future of England in his hand. 
He held the two posts, now the one of chancellor, 
afterwards the other of Archbishop of Canter- 
bury, which were indispensable to understand- 
ing, undertaking and bringing to pass any 
great reform in secular affairs. 

The quotation from Gervase, a contemporary, 
is of great significance. Becket's masterful in- 
fluence with the King, down to the special 
troubles which began after Becket became 
archbishop (1162), is well attested. It enabled 
him to bring to bear the power of his legal 
training and beliefs in the quarter where it 
could produce the desired effect. Becket's 
great friend, John of Salisbury, could in the 
year 1160 truly say that the chancellor cancels 
unjust laws and tempers, or makes equal 
{aequa fadt) — the reference is clearly to equity 
— the King's mandates ; ^ of course with the 

1 Decern Scriptorea, col. 1382. This had already 
aroused keen jealousy and hatred, as the words *'his 
enemies" indioate. See Button, 13, 22, for more definite 
evidence. Becket's chief clerical enemies were Roger, 
Archbishop of York, and Foliot, Bishop oi London. But 
without the King they could do nothing. 

• Giles, I. 99 ; p. 191, supra, note. And in the troubles 
which afterwards arose, Becket's enemies spoke quite as 
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King's assent. What that would have meant 
had no breach with the King taken place^ one 
can plainly see. 

Of direct significance was the state of things 
in the courts themselves. The Church courts, 
of which Becket on becoming Archbishop of 
Canterbury became the head, were of course 
governed by canon law ; which meant that such 
subjects as the following were of the domain of 
equity: matrimonial causes, offenses of the 
sexes, breaches of faith, post mortem affairs, 
defamation, and other things. Nor wa3 Roman 
law unknown in the secular courts ; the opposi- 
tion to it would be sufficient evidence that it 
was making itself felt. Stephen might silence 
Vacarius; he could not shut Roman law out 
of the coiui;s, nor could or would his successors. 
Glanvill, Chief Justiciar during the latter part 
of the reign of Henry, writing about the year 
1187, refers to it familiarly in his book on 
Procedure;^ and Bracton, about the middle 
of the next century, writing in detail of sub- 
plainly of Beoket's former influenoe with the King. Ih., 
342, letter of the bishops (1166) ; ih., 381, letter of the 
Bishop of London to Beoket (1166). 

^ See his prologrue, ''lex sit, quod principi plaeet et legfis 
habet vigorem," and suoh a passage as the following: 
"Crimen quod in Ugihtts didtur crimen lese majestatis.'' 
lib. I, c. 2. So too fur manifestua. PlacUa AngUh 
Normannica^ 260. 
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stantive law, Romanizes, as every one knows, 

the nomenclature and language of English law, 

wholesale. Becket would approve of that, 

and much more; it was of the breath of his 

nostrils. And the civil courts were manned 

chiefly by clergy of high rank educated of 

course in Roman law, though royaUst for 

obvious reasons, in case any diJBference arose. 

Moreover the way was partly prepared for 

Becket; the principle of jus honorarium — 

the principle of equity — actually and actively 

prevailed to considerable extent in the secular 

courts of the time. It probably was general 

before the adoption (by Henry II) of the writ 

process and the substitution by the King of 

his own staff of judges for the doomsmen of 

ancient custom. These doomsmen had been 

of the body of the townf oik — their own men 

— having special knowledge of local custom 

and law, but having little or no knowledge of 

any distinction between law and equity; all 

with them was custom and dooms, and equity 

more or less was in each.^ And this continued 

^ The difference between custom and dooms was the 
difference between hard and fast writing and oral and 
more flexible tradition; a most important difference, as 
Matilda as well as Becket and the Bishops saw. Matilda 
and they said that the Constitutions should not have 
been put into writing ; plainly meaning that as tradition 
they might have been equitably observed. Button, 104. 
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to be true after the Norman Conquest in all 
questions of ancient folkright such as title to 
property found by testimony of the neighbor- 
hood, regardless of the feudal cer^ony of 
livery. That is, equity continued ^ long after 
the general introduction of feudal tenures 
created by livery of seisin. This was true in 
the royal courts themselves. 

Striking evidence is found in the legality of 
estates in land held ad opus; that is, in lands 
conveyed by livery, according to feudal law, 
but conveyed to the feoflFee in trust. The 
records are clear in support of the binding nature 
of the trust, in the secular as well as in the 
ecclesiastical courts, until at last the effect 
came home to the landlords. Two or three 
illustrations may be given. 

In the time of William the Conqueror, 
WuKstan, Bishop of Worcester, demanded 
against the Abbot of Evesham extensive rights 
of service, much beyond those due merely to 
the relation created by feoffment, in respect 

There was more play of equity without the writing ; the 
chancellor could temper ,the case more easily. Page 191, 
supra. So Becket balked completely and refused his 
seal to the writing. Button, 59; Giles, i. 220, 221. 
Writing would turn the doubted customs into dooms. 

^ See a valuable article on other lines by G^ige B. 
Adams, on the ''Continuity of English Equity.'' Yale 
Law Journal, May, 1917. 
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of lands held by the latter. The abbot denied 
that the services were due ; but the bishop was 
able to bring witnesses who, in the time of 
King Edward, had seen and undertaken the 
services in question ad opus of the bishop; 
and he prevailed, the King's writ of execution 
declaring that the abbot held all the lands 
claimed by the bishop ad meum opus et suum.^ 

Among many cases in Doomsday Book 
(1086) the following may be mentioned, as 
coming before the royal commissioners : 

Men of a certain shire testify that Edric, 
tenant by livery (tenebat) of the Manor of 
Spersold, deUvered (deliberavit) it to his son, 
to hold it to farm, giving him (Edric) from 
the land so long as he hved, the necessaries of 
life.^ Again, the Church at Wilton held two 
hides in the preceding -reign, which T. had 
given to it, out of which his two daughters 
were to be supported.' The neighborhood, 
in another case, testify that certain lands 
which William de Percy holds he holds ad 
opus of Robert Malet.* So of lands held by 

1 Placita Anglo-Iformannicaf 17-19. The court was 
composed of ''counties and barons", assembled by com- 
mand of the King. 

* lb., 39; Doomsday, i. 59. 

* Placita Anglo-Normannicot 39 ; DoofMday, i. 68. 
< PlacUa, 51. 
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Roger de B. ; they were held ad opus of William 
de Warren.^ 

In the reign of Rufus the King issued a writ 
in which he said that lands which were in the 
hands of certain persons named had been 
given by the King ad ojms of the Church of St. 
Benet, and that the original writs to that 
eflFect were in the treasury.^ A century later, 
in the year 1200 (1 John) Harlewin complained 
of William his landlord that WilUam had entered 
his (Harlewin's) fee and cut down and carried 
oflf trees. William answered that his ances- 
tors had enfeoffed Harlewin's ancestors of the 
woodland in question ad opus suum, and that 
Harlewin (and his ancestors because of rela- 
tionship) had been suffered to take such wood 
as was needed. A jury was now to try the 
question of right, that is, whether Harlewin 
held the woodland by mere sufferance.' 

Cases of the kind continue until about the 
middle of the reign of Henry III, when, except 
in case of gifts to the use of the Church,* they 
cease ; probably because of the awakened sense 

^ Placita, 52; Doomsday , n. 12, ** terra • . • od opus 
regis.'* 

* Placita, 72. 

» RoU Cur. Reg., n. 120. 

^Especially to the Franciaoans, a "poor" order. See 
History of English Law, i. 229, 235, where the inquiry 
did not go far enough. 
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and pressure of the landlords, whose feudal 
rights were gone if tenants could in effect 
put their lands out of their hands in favor of 
persons not bound by the feudal tie.^ There 
was no other reason than feudaUsm for exclud- 
ing evidence of the trust, as is shown by the 
fact that there was no such restriction in regard 
to personalty; money for instance held by a 
steward for the lord of the manor. Indeed 
trusts in land were valid before feudalism came 
into existence; they are good by Lex Salica.* 
Trust was a native idea of the law. 

The point of all this is, that in Becket's 
time, and before and after, the secular courts 
dealt normally with matters of conscience in 
regard to property, and were only stopt, when 
at last they were stopt, by feudahsm's waking 
up to the eflfect, in a temporary reaction. 
The right had clearly come down from the 

^The later statute of Quia Emptorea could not help 
matters, for estates ad optis were not subinfeudations; 
there was no livery of seisin to the beneficiary, and livery 
created the tie. 

* Title 46. 5th century. See too Gains, ii. 103. 
So of equity in general, e.g., the nexti cantichio, or require* 
ment of i)erformance of fidem facere. Lex Sal., tit. 60. 
Further, of Anglo-Norman times, see History of Pro^ 
eedure, 19, 20, 42, 53, 71, 72, 192-196; some of these 
oases being in the Ecclesiastical Court. Indeed the 
whole family estate — re« familiae — of primitive Aryan 
times was a trust. 
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time, before the Conquest, when churchmen 
sat regularly in the secular courts, there to 
give advice in matters of good faith, conscience 
and malice — in all things pertaining to states 
of mind in the trial of causes. This was of 
course in accord with the canon law. Becket 
had himself no doubt had to deal with such 
cases, both as chancellor and as archbishop, 
for they were common enough. 

The only interruption of the course of equity, 
in matters of property, was caused by the writ 
process ; and that was itself amenable to equity 
for a whole century from the time of Becket. 
But the landlords, as we have seen, finally 
realized the effect upon them and shut out 
trusts from the secular courts ; with the result 
that it became necessary, a century and a 
half later, to create a new court, the Coiui; 
of Chancery, which should speak where the 
old coiui;s were compelled to keep silent. And 
thereafter law and equity must be in competi- 
tion and conflict. It is true that the landlords 
might still have gained their point and have 
ousted trusts even had Roman law been adopted 
in formal terms in the reign of Henry II ; but 
it is hardly necessary to say that danger of the 
success of self-seeking, which is always present 
in affairs of life, cannot detract from any 
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credit Becket might have gained by his own 
correct statement of principle. And no one 
can say that the rule of equity in general, 
well launched by the support of the King, 
with the aid of the people whom Becket, 
himself one of them, would have brought to 
it, would not have proved strong enough to 
maintain itself against the individualism of 
a gentry weakened by the change. But it is 
enough to say that Becket held that the canon 
law was superior to all secular law in conflict 
with it ; that was of course the very point of 
his opposition to the Constitutions of Claren- 
don; and that was equity. 

Becket's following by the people, to which 
I have alluded, should not be passed by. The 
bulk of the population were with Becket in 
spontaneous admiration and affection ; ^ they 
constituted a collective mind of the sincerest 
nature. In the state which actually prevailed 
that may not have had more influence in bring- 
ing to pass the desirable result than the other 
things spoken of ; probably it had no influence 
at all upon the result; but it would lend 
courage to Becket, and ensure the cause if he 
should succeed. 

1 Fitz-Stephen, Gfles, i. 62: "The popularity of the 
ohanoeUor was excessive, whether among the dergy, 
Boldiers or people." (1169.) See ih., 67. 
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Such were the factors favoring Becket and 
making clear what a man of his training and 
character would do. The evidence shows that 
he would have the essential feature or spirit 
of canon law, equity, everjrwhere — in the 
secular as Well as in the Church courts. I do 
not say the canon law bodily — that was for 
the Church courts ; nor do I say, the civil law 
of jtL8 honorarium bodily, but the spirit of each, 
which would regard the hxunan mind as the 
measure of conduct in the administration of 
secular law. That spirit, incarnated in Becket 
in the post of power, had had full sway for more 
than eight years, so far as the difference in 
what lawyers call the subject matter permitted ; 
a dijBference far too great to permit any bodily 
substitution of foreign law. 

But clouds, slowly gathering in the past, 
were now rapidly darkening the air, and Becket, 
not unexpectedly, was turned from the course 
he would otherwise have gladly and earnestly 
followed ; the Constitutions of Clarendon (Jan- 
uary, 1164) were at hand. To that subject 
I must now give special con^deration — a 
consideration leading to what, so far as I know, 
has not before received attention. 

The contest over the Constitutions was of 
course a contest between Church and State; 
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that lies on its face. But that means that it 
was a contest over jurisdiction, as the historians 
generally say, though further, as I pointed out 
in my former paper, over sovereignty, I pass 
by the latter subject, and speak only of the 
former. The implication arising has been 
overlooked. Jurisdiction is not a matter of 
law or of morals ^ between man and man, but 
of the class of men, or the district, over which 
the law is to operate; which brings out the 
particular fact to be noticed touching the 
Constitutions. With the exception of a single 
Article, the last one, there is nothing in the 
provisions relating to law itself; there could 
therefore be no difference between the oppos- 
ing sides on any such ground. The only ques- 
tion with the bishops was, how the "garments" 
should be "parted" between the Church and 
the secular courts. With Becket, the "seam- 
less robe" of Christ was being torn asunder. 

No difference, I say, divided the King and 
Becket in regard to law.^ No objection what- 

* "There is no schism of faith or of morals between 
us," said Foliot, Bishop of London. Giles, i. 392, 393. 

"Becket's opposition to turning over the criminous 
clerks to the lay courts after degradation by the Church 
courts, on the ground that this would be double punish- 
ment (Giles, I. 162), does not contradict this statement. 
Whether such treatment of the offenders was double 
punishment had long been a contested question; which 
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ever was raised by the King or by his party 
to Becket's view of that matter. The King 
had appointed Becket out of the very house of 
learning in Roman law, as his chancellor, 
and had secured his electio4 as archbishop, 
having full knowledge of, and of course in 
sympathy with, Becket's life and education. 
There were, it is true, differences between 
canon law and English secular law, as (a little 
later determined) in regard to legitimation by 
subsequent marriage ; ^ but no question on 
that point or any other difference of law was 
raised by the Constitutions. The last Article 
indeed, of the Constitutions, as already inti- 
mated, declared a rule of law; the sons of 
rustics, that is, villeins, were not to be or- 
dained without consent of their landlcwds. 
Becket, as a son of the people* — the King 

was later decided by Innocent III In the negative — it 
was single punishment in two parts. See History of 
English Law, i. 437, 438. Becket could only argue the 
point — a point of interpretation or meaning of t^e law. 
The law itself was the same in both courts ; its meaning 
to this day is in doubt — when is a man twice in jeopardy 
for the same cause? 

^Pope Alexander's Extravagant in the year 1172; 
Glanvill, lib. 7, c. 15, that it is not law in England. The 
reason why the landlords opposed this canon law is 
plain, for who was safe if that law prevailed? But the 
King cotdd be indifferent, for he had no love of feudalism, 
with its pulling apart. The King would have a shep- 
herd's crook. * Giles, i. 359. 
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had said he was a son of one of his (the Kmg's) 
viUems — probably opposed this.^ How far 
he was right m the law is not for me to say, for 
I have no knowledge of canon law to justify 
me in speaking; but it is proper even for a 
non-expert to point out that the contemporary 
Decretum of Gratian, the famous publication 
of canon law, merely declares that slaves {servi)^ 
not villeins, are not to be ordained without 
consent t)f their masters.* However that may 
be, the Article in question was apparently con- 
sidered of minor importance, for it was to re- 
ceive no specific mention in the controversy. 
The subject is left then, so far as this discus- 
sion is concerned, where it would have been 
without the Article. 

It comes then to this : certain' half-dozen 
of the fifteen Articles were condemned on the 
grounds of jurisdiction ; ' there was no serious 
disagreement of substantive law in regard to 
these Articles ; and of course there was none at 
all in regard to the others. 

1 AnU, p. 143, n. 2. 

' Tit. xviii. 0. 2, II. 0. 156, Riohter ed. The Deoretum 
was oompleted in the year 1151, being a collection of 
papal laws. Corp. Jnr. Can. Beoket probably sat as a 
pupil under Gratlan. 

*See as to the articles condemned, Becket's Letter 
to the Bishops, Giles, i. 336, 337, 409, and marked in 
Hutton, 52-58, on the excommunications. 



Digiti 



zed by Google 



BECKET AND THE LAW 217 

The effect of the Constitutions on the purse 
was the question. What the King wanted 
was money, the sinews of a soldier. He would 
have had no interest in the matter if no differ- 
ence in that respect had been likely to arise. 
The contention on the one side was for morals, 
conscience, equity; on the other it was for 
downright military, personal profit. Becket 
wanted canon law; the King had no quarrel 
with that in itself — he had himself acted upon 
it.^ The distinction made by equity, the 
distinction between the subjective and the 
objective, did not become clear until the fol- 
lowing century, when the landlords came fuHy 
to realize that if equity prevailed they were 
lost. The King only insisted that canon law, 
or equity, should not be extended to fields 
which were to furnish funds for him. The 
ESng did not stand in Becket's way; Becket 
stood in the King's way. It was not Becket's 
law, but Henry's ambition, that defeated Becket 
and killed him. 

In the middle of the twelfth century England 
stood at the parting of the ways. She might 
have collectivism or individualism, with a 
great leader in either case ready for the decision ; 

^ In sending the Constitutions to the pope for ratifioi^ 
tion. 
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a decision which was to determine the history 
of England from that time to this. An emer- 
gency put an end to England's better hope, 
upon an issue that was not vital. 

It was the particular need calling for action 
against the criminous clerks that brought on 
the disaster. Had the Church dealt then 
with its own criminals with a strong hand/ 
or had the "reconciliation" of Freitval (July, 
1170) * been sincere on the part of the King, 
the way for Becket would have been cleared. 
But jurisdiction was to be fought out; for 
what might not come next?^ Becket as 
Archbishop of Canterbury could not abandon 
his fold to the wolves. The pity of it is, that 

^ The Churoh could deal with such persons with suffi- 
cient severity if it would. ** Concerning Adam, the 
forger," wrote Pope Alexander, "our reply is, that you 
deprive him immediately, whether present or absent, 
of every ecclesiastical office or benefice forever; and if 
he ever returns into the country, you will arrest him and 
place him in the monastery to spend the remainder of his 
days in solitary confinement." Giles, ii. 187. That 
was the sentence canon law passed upon clerical offenders 
for the greater crimes. /6., 164 ; Herbert of Bosham. 
•Hutton, 210; Giles, i. 273. :V 

•"Wehare too long borne with our lord the King. . . . 
For the rest, it is dangerous any longer to tolerate the 
excesses which he commits in his treatment of the Church 
and of ecclesiastics." Becket's Letter to the Bishops 
(1166), GHes, i. 336. See also Letter to the Pope (1165), 
Giles, I. 300, 301. 
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the great moral idea of establishing the rule 
of equity in secular affairs was to be caught 
and broken on the wheel of an issue which did 
not involve the existence of Church authority 
and should never have arisen — broken beyond 
prospect of recovery; for no Englishman 
appeared or was to appear^ after Becket, 
to take up the cause, with his vision and ability 
and so much to favor .what he stood for. Eng- 
land was to "muddle" along in such way as 
selfish individualism from time to time sug- 
gested, imtil muddling should come to be de- 
fended as the proper way. And England might 
have had Becket. 

" Had he reigned ten years 
His name had been for aye The Great Reformer." * 

I should add in the realm of secular law.' 

* St. Thomas of Canterbury, Aubrey de Vere. But the 
plain story is more eloquent than panegsnic. 

■Where Becket's convictions would have led him on 
deeper questions that arose in later times, whether he 
would still have held out for the pope and objective 
unity, or would have given up objective unity and stood 
with the reformers for moral or subjective unity, one can- 
not say; there is no sufficient evidence. Such an issue 
had not arisen. "Blessed be God,'' said Becket's enemy, 
Foliot, Bishop of London, "there is no schism of faith 
between us, no question about the holy sacraments, nor 
of morals." Giles, i. 392, 393. Letter to Becket. But 
upon questions of his time, Becket found no such diffi- 
culty; no thought arose in his mind of trouble over the 
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Whether Socket's legal collectivism, I mean 
his mere idea of law, once fully adopted, would 
have become permanent no one can say; but 
this is clear: if permanent, it would have 
changed for the better the whole course of legal 
history in England. A glance will suJB5ce. 

Note the criminal law of the secular courts ; 
what that was and continued to be within 
Hving memory everyone knows, and I need 
only say that had Becket's idea prevailed, 
that blot on the page of history would not 
have appeared and the Middle Ages would 
not have been put to shame. Instead of 
making profit out of crime, the King and all 
men would have found it to be a wrong to 
society, to be dealt with accordingly. Instead 

papacy itself — that was the accepted bond of unity, 
accepted by the King himself. The only question that 
could arise was in regard to the place of the papacy, 
the question in the Constitutions of Clarendon. That 
could not be vital; Henry's victory did not hurt the 
Church as a moral force. But Becket might well think 
the Constitutions the beginning, as he did, of things that 
were vital; hence his unbending opposition. The pope 
did not consider that any vital issue was raised, and at 
first wished. Becket to yield. Qiles, i. 215, 216, 233- 
235, 325-326. Nor of course did the clergy who opposed 
Becket consider anything vital in question. Giles, i. 323, 
Bishop of London to Pope Alexander. The pope's attempt 
in 1166 to bring about a reconciliation between Becket 
and the King is further evidence. Button, 176, Letter 
by the pope to Becket. 
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of regarding the body ^ as the agent in wrong- 
doing, and so requiring mutilations and horrid 
forms of capital punishment, this barbarity 
would have given place to punishments which 
could have been defended, as looking to the 
state of mind — to the man — and dealing 
with the body to that end only. There was 
thus, as Becket pointed out, a "guK" between 
the canon and the secular law in this respect ; ^ 
a gulf widened by cupidity.' What meliora- 
tion there was, was due to nearness of the 
canon law, knowledge of its punishments, and 
the fact that the judges in the secular courts 
were mostly churchmen. Canon law, for in- 
stance, drew such • distinction as was made 
in the temporal courts in. regard to homicide. 
By canon law, as Becket pointed out, crime 
turned upon the intent. Thus, said Becket, 
"if one commit homicide unwillingly, though 
he is called a homicide and is one, yet he does 
not incur the guilt of homicide." * And that, 

^ Or any other moving object, animate or inanimate. 

« Giles, I. 49, 371 ; ib., 164, 187. 

* The King being entitled to aU the property of the 
oriminal, saooeeding to the ancient family right. 

^ Giles, I. 360. Such was the modification of the 
process of revenge, which the Church brought about; 
it was, as has already been said, equity eating into that 
ancient process — a process in which the family pursuing 
was its own judge of the case ; that was the starting i>oint 
in the history of law, its furthest outpost. 
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I take it — the relation of the state of mind 
to the act — was the principle, according to 
Becket, upon which human conduct generally 
should be treated in the administration of 
justice. That I suppose amounted to equity ; ^ 
and, I repeat, there was no fight between 
Becket and the King on that subject, or on 
any serious question of law not touching 
funds. 

But supposing, what does not appear in the 
contest over the Constitutions, that the King 
did object to law which Becket would have, 
that would only raise one's estimate of Becket. 
He had taken his stand; he would not be 
moved by any obstacle. His fight against 
the Constitutions is suJB5cient evidence of that. 
He held and would still hold that equity 
should be administered in all courts of justice, 
since it dealt with the very self of responsibility, 
and anything short of that would be paganism. 
The fight would be the harder if the King 
opposed ; but to find man opposing the divine 
will was the very thing the Church had always 

^When law deals with all relevant faots, subjective 
as well as objective, is that not equity, though the cause 
be crime or tort, as well as when it is trust? Was that 
not the essence of Roman equity? Were not the rigid, 
native requirements treated by the praetor as unconscion- 
able exclusion of good men from the protection of law? 
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to assail. Becket would have flung himself 
all the more into the conflict. 

And now to return to changes, what shall 
be said of contract, that commonest and most 
necessary of things in life? Could one, in the 
absence of evidence, be brought to beUeve 
that there was no true doctrine of contract 
in the secular courts of the middle (by which 
I mean Norman and sub-Norman) period of 
English legal history? Lawyers know that 
there was none; that is the first thing a law 
student learns, at least it was the first thing 
I had to learn — but did not. A makeshift, 
an interminable web of subtle and useless re-' 
finements and distinctions, in which justice 
was hopelessly ensnared, to the delight of 
sophists then, and of antiquaries now, took 
the place of profound common-sense. The 
secular courts, refusing the larger view, were 
forever discussing and dealing in technicalities 
concerning matters of mere form — debt, cove- 
nant, oral promise, misfeasance and nonfeasance, 
and all the rest; until finally, after centuries 
of wandering in the wilderness of speculation, 
they worked out a notion of contract, in which 
we are living today, as arising, not out of the 
plain and (by the Romans at least) sacred fact 
of promise, but remotely out of wrongs — things 
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ex ddido.^ "But ^twas a famous victory," 
this final winning of contract from tort. 

And on the side of delict or tort the same 
sort of thing was going on; with the Roman 
law of cidpay for instance, at hand and fully 
developed, for general guidance, it was not 
until the 19th century that there can be said 
to have been a doctrine of negligence; and 
still the doctors disagree over the theory.^ 

Meantime the judges had been at first going 
no further than to say, that if a man under- 

^The canon and civil law treated breach of faith» 
which included contract, as sin, quasi criminal, but did 
not derive contract from delict; breach of contract 
was delict, and of the strictest sort. In Roman life 
Fides was a divinity greatly revered both in public and 
in private affairs. Aul. Qell. xx. i. 39. Her seat was 
said to have been in the right hand. See also Ed. Chilp. c. 
6 (Merkel, Lex Sal, 77), promise — **cum dextra [manu] 
auferat." Sohm, Process, 81. And our modem oath 
with uplifted right hand. Was the physical handclasp 
at Rome a symbol of the mental promittere or promise? 
Probably it was. See Muirhead, Law of Rome, 22, 50, 
142, 165. 

One result of the difference between Roman and Eng- 
lish law may be seen in the legal doctrine of consideration, 
with all its subtleties ; by Church and civil law, consid- 
eration had its weight; by English law, contract was a 
matter of form, and is so still for special purposes; so 
it was by jus quiritium, but by praetorian law contract 
was in itself of jus honorarium, of conscience. 

' There was of course disagreement among the Romans, 
but it was not about fundamentals ; the theory was settled 
on common subjects. 
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took a thing, such as to ferry goods across a 
stream, or to thatch a roof, and actually began 
it, he ought to do it properly, not negligently ; 
but if he undertook it and did nothing, what 
then? Oh, it was perhaps only paroh, no 
"specialty" — mere words of promise were 
nothing but rubbish. 

All this long-drawn-out waste, when ques- 
tions of life and Uberty as well as property 
were in the balance. The Church was near, 
with its plain ideas of faith, of "equity and 
justice", actually proceeding, so far as per- 
naitted, in a straightforward way of enforcing 
promises. And so the answer to secular forms 
of justice is to be put as before — England 
naight have had jiLS honorarium for theory, 
for the slough into which she was to slip. 

The writ process as understood in the thir- 
teenth century finally drove equity out of the 
common law courts ; that is, whatever remained 
of it in matters, chiefly of property, in which writs 
of the King were used for instituting actions 
in those courts. I say nothing of the Council 
with its almost unlimited power, as not specially 
bearing upon my theme; the Council had 
always existed,^ but no general policy touching 
law was ever in terms formulated by it — noth- 
^1 See American HUU Rev., Oct., 1919, 1-17. 
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ing such as lam speaking of, except that; by 
its action in the Provisions of Oxford (1258)/ 
it restrained the use of new writs, action which 
only hastened the destiny of modem equity. 

The King's writ, clever device of a skilful 
commander, virtually determined the law touch- 
ing the right to be asserted under it, and the 
way was now blocked to everything else, 
unless, what seldom happened (so difficult 
and expensive was the undertaking), Parlia^ 
ment or Council could be induced to interfere. 
And so, I say, equity was put out of the com- 
mon law courts. With what result? The 
situation became intolerable, and all kinds 
of devices were being invented to avoid the 
rigidity of the law; until at last, about the 
end of the fourteenth century, the Chancellor of 
England, with the King's sanction, made as 
a stop-gap a court of himself, to be called the 
Court of Chancery. This was intended, among 
other things, to rejuvenate a bankrupt equity, 
particularly with regard to trusts; it was to 
be a court of conscience, founded on the canon* 
law and manned until later times by ecclesias- 
tics. So it was to take off some of the work of 
the Coimcil and of Parliament. 

All this is familiar enough even to laymen, 

» History of Procedure, 197, 198. 
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and need not have been said but for the empha- 
sis it bears upon the calamity which befell 
England when Becket was foiled and defeated 
— under that imfortxmate issue. Confusion 
was certain to follow and increase; confusion 
immediate, and more confusion finally. The 
co\u*ts of the land were tied hand and foot, 
apparently with their own consent — did they 
not decline to be released?^ — tied, I say, 
to rigid law, to the language of writs; jiLS 
honorarium was impossible. The Court of 
Chancery was the only remedy ; and now, from 
that time until the last quarter of the nineteenth 
century, England, followed by America and 
English-speaking lands generally, was to be 
witness to the marvel of judges of rival courts 
flinging jurisdictional fictions at each other 
with all the effect of reaUty.* And that was 
to go on until, in America at least, severance 
of justice was to come to be considered fxmda- 
mental and hence xmavoidable, if not desirable. 
I have but glanced at one or two phases of 
the English law in the middle and modem 

^The Stat. Westm. 2, o. 24, giving actions ''on the 
case ", was narrbwly oonstrued by the judges to be helped 
by it, if they would. 

'The Commons in early times held that the entire 
jurisdiction of. the Court of Chancery was fictitious; 
the State alone could create courts. 
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period, but they are as characteristic as they 
are outstanding. I have had in mind partic- 
ularly the subject of equity, as rightly making 
a normal and fimdamental part of the law. 
The courts should always have been] able to 
administer justice in whatsoever way the 
facts of a cause, subjective as well as objective, 
as they developed, should suggest. It should 
never have been necessary to create a court 
which should have a monopoly of conscience. 
In a word, there should have been no division 
of courts, and there would have been none if 
legal collectivism had prevailed. All courts 
should have had equity powers, and would 
have had them if the great opportimity had 
not been allowed to pass. Theory might have 
been settled, to steady affairs of the law — 
to give solidarity to the law; of course no 
action could be expected to settle questions 
of detail, or doubts to arise xmder unknown 
change of conditions in the future. But equity, 
not to go further, is fundamental. 

The Judicature Acts (1873, 1875) took a long 
step in the right way, but they should have 
been unnecessary. The step should have been 
taken in the reign of Henry Plantagenet. 
Thomas of Canterbury had the mind and the 
courage to take it, but an untimely issue of 
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jurisdiction turned him away and slew him; 
still he fell, and lives, a mighty prophet of the 
doctrine that law is founded in morals, in the 
sense that mind, the direct cause of conduct, 
must be the true measure of re^onsibility, 
in secular as well as in religious government. 
Recognition of this doctrine is steadily gaining 
ground.^ 

^ Taking equity as normal, it follows that Benthamism, 
or utilitarianism, which would look only to effects or 
consequences rather than to mind as cause (of course 
it was not denied that mind was cause) was a counter- 
current, ot reactionary. It gained momentum in the 
latter part of the nineteenth century, but (apart from 
statute and contract) appears now to be on the wane as 
a principle of liability. No rule of law can shut out 
mind as the responsible cause of conduct. That men 
exist for the sake of one another, that is, for the sake of 
society, does not make the test of liability solely ob jective ; 
society is only collectivism founded on se^- discipline, 
which, for the present purpose, is equity. 

On the whole subject, Mr. Brooks Adams calls my 
attention to St. Paul and Romans, vii. The old native 
law, or self-seeking individualism, seen in the remedy of 
vengeance, is the "flesh" warring with enlightened law 
and equity as the "spirit '', or legal and moral collectivism. 
So Plato, in his Republic, 519 B, who speaks of the body, 
with its leaden, ecarth-horn weights, bearing down the soul 
during this life. So Thomas Aquinas in the thirteenth cen- 
tury (a slip may be noticed in d'Aubign^'s translation of 
Aquinas, Rank^'s Papacy, i. 506, note), and later Church- 
men in general on the relation of soul and body — e. g.. 
Cardinal Bellarmine, with Paul Safpi of Venice drawing the 
opposite inference as to Church and State — referred to at 
Ittigth by Rank6, ut supra and at pp. 516-620. There can 
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be no permanent bridging of the two ideas of the soul and 
the flesh ; but there should be unity in law and morals — 
of the soul itself in its moral function — to include the 
point reached by Roman ju8 honorarium. This is no 
question of Church and State; the relation of soul and 
body being no more than a disputed and very doubtful 
analogy. Eclipsed at times, equity has never broken 
down ; it is as permanent as the Mosaic Code, which for 
that matter it interprets. 

CONCLUSION 

The result of the whole discission in this Paper, in 
connection with what has been said in preceding pages, 
is that the whole difficulty of admitting evidence of 
states of the mind in the control of conduct in the ad- 
ministration of the law runs back to the beginning; 
back through the purpose and power of the landlords 
of the feudal period to protect themselves, with what 
followed, to the primitive custom of revenge. In that 
remedy, and in all the later phases of it, power made 
the question of lawfulness to turn upon the act done, 
whether bodily or mental harm had been inflicted or 
an estate in lands had been made by livery of seisin. 
The act, subject to such legal hindrances as could be 
f oimd, was the end of the business ; the will of the person 
harmed in the one case, or of the landlord in the other, 
which was practically the same thing, was the end of 
all question. 

Benthamism (in the hands of John Stuart Mill) was 
and is, so far as it still obtains, only a modem reaction 
against tendencies to consider states of the mind, or 
equity, in all courts, as the true test of conduct. This 
has been the great struggle of legal history; In which 
the leader was destined to f aU in a side issue. 
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O^th notes to Constitations of Clarendon, Family, and 
Fusion.) 

Administration, 

questions of, 12 
Ad opvs, estates, 

gifts of land thus, 123-125 

good until landlords had them suppressed, 207-209 

good by Lex Salica, 210 

not affected by St. Quia emptorea, 210 n. 
Agnatic relationship, 

among Old Germans^ 103, 104 
Alexander, Pope, 

attitude towards C!onstitutions of Clarendon, 220 n. 
Ambiorix, 

King among Old Germans^ 102 

limited power of, 102 n. 
Ancestral worship, 

apiong Old Germans, 79 
Ancient customs. See Constitutions of Clarendon 
Angehi, 

left desert, 119 
Animism, 

Tylor's treatment of, 6 
Aquinas, Thomas, 

on "flesh" and spirit, 229 n. 
233 
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Arminius, 

quoted, 77 n. "^ 

his victory over Varus, 99 

leader of Cheruscans, 114 

trouble with Segestes, 114 n. 
Assembly of Old Germans, 

how affairs in, managed, 110-115 
significance of, 110-112 
Assise of Clarendon, 

indictment imder, 157 n. 
not exclusive mode, 157 n. 
Augusteum, 

in Roman basilica, 25 

Basilica, Roman, 

with its augusteum, 25 
Becket (See Constitutions of Clarendon, and note) 
his contest with Henry Second (See Constitutions 

of Clarendon) 
education of, 138 
becomes Chancellor, 137 

Archbishop of Canterbury, 138, 191 
resigns post of Chancellor, 140 
reason for resigning, 140, 141 
biography of Gafnier of, 143 n. 
what articles of the Constitutions of Clarendon he 

opposed, 143 n. 
his estimate of manhood, 144 
his ability to give the King aid of people, 145 
his view of God's gifts, 146 n, 
contest with Henry Second, 186, 188-222 

a question of individualism, 186-188 
education of, in Roman law, 188-191 
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Becket — Cordinued 
a man of great courage and firmness, 191, 193 
becomes Archbishop of Canterbury, 191 
proceeds against Earl of Clare, 192 
opposes the King in a matter of taxation, 192 
troubles of Constitutions of Clarendon, 192-200 
his idea of law, 193 
law was ba,sed on morality, 193 
opposed to privileges, 194 

gifts of God for all folk, 194 
law the control of man's lower nature, 195 
considered the contest with the King as the sword 
against the cross, 195 n. 

or the flesh against the spirit, 195 n. 
his system of law, 196-199 

canon law superior to secular, 198, 199 

but both of (Uvine origin, 198 

the Constitutions of Clarendon opposed as con- 
trary to canon law, 199 
a collectivist, 200 

he would have universal rule of equity, 200, 207 
his day a time of rapid transition, 202 
equity eating into revenge, 202 
his great influence over the King, before the breach, 
203,204 

his great following, 212 
Bellarmine, Cardinal, 
on "flesh " and spirit, 229 n. 

analogy to State and Church, 229 n. 
Benthamism, 
relation to law, 8 
made consequences the question of liability, 

182 n. 
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Benthamism — Continued 

declining in the courts, 229 n. 

a reactionary theory, 229 n. 
Beowulf, 

in regard to family, 52 n. 
Best evidence, 

criticism of doctrine of, 170 
Bigot, Earl of Norfolk, 

dispute of, with Edw. First, 148 n. 
Blood feud (See Revenge) 
Bondage (See Villeinage) 
Boniface, Bishop, 

his lament of want of power, 31 n. 
Bordars, 

in Doomsday, 120 

Ceorl, 

lowest freeman, 120 

sinks to villein, 120, 121 

thriving to thegn, 120 n. 
Certua acciLsator, 

in Glanvill, 157 n. 
Chancery (See Equity), 

as a new light in regard to evidence, 177, 185 
Chaucer, 

in regard to humble life, 60 
Cheruscans, 

relapse of, 21 n. 

and Arminius, 77 n., 99, 114 
Christianity, 

rise of, at Rome, 28-31 

Peter and Paul at Rome, 29 

testimony of Tacitus as to Christ, 28, 29 
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Christianity — Cordinued 

conversion of Constantine, 30 
gave initiative to Christianity, 31 

as solution of fellowship, 33 
Chiuxjh, 

contest between Henry Second and Becket over 
Constitutions of Clarendon, 133-146 
Church and State, 

analogy of soul and body to, 229 n. 
Church courts, 

jurisdiction over what offences, 205 
Clarendon (See {Assise of Clarendon; Constitutions 

of Clarendon) 
Cognatic relationship, 

among Old Germans, 103 
Coifi, 

pagan priest abandons idols, 101 n. 
Clans, 

broken, 48 

imperfect among Old Germans, 89 n. 2 

among Gauls, 110, 111 h. 
Clovis, 

in Gaul, 21 
Coliberiiy 

in Doomsday, 120 
Collectivism {passim) 

moral factor needed in, 27 

psychology of, 83 
ComUaJtuSj 

in old German ihilitary system, 96, 99 

Tacitus in regard to, 149 n., 150 n. 

of later times, 149 n., 150 n. 
examples, 149 n. 
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Commendation, 

usage of, 122-124 

a gift of land ad opvs or in trust, 123 
Community witnesses, 

in Old Jury, 158 
Competition, 

effect on family, 63-66 

in middle English life, 127, 128 
Confederation (See Fusion) 

of Old German tribes, 42, 43 

among Gauls, 110, 111 n. 
Consideration, 

as to English and Roman law, 224 n. 
Constitutions of Clarendon,^ 

what articles Becket opposed, 143 n. 

the King's way of bringing the barons to his sup- 
port, 196 n. 

the King submits them to Rome, 198 jl 

opposed by Becket as contrary to canon law, 
199 

nature of contest over, 213-216 
a matter of jurisdiction, 214 

articles condenmed by the Church, 216 

^ A few words more may help to make clear the meaning of the 
text. Henry cared nothing for equity and canon law in their 
place ; but the Church must not, under any guise or claim what- 
ever, take away his right — coming down in the name of Ancient 
Custom, in the specific form of vengeance with his succession to 
family right — to proceed with crime and opposition as grounds 
of redress, to be considered by him alone, from the outward act. 
That touched directly the King's purse. Such I understand is 
the meaning of the whole dispute. It was simply a question of 
Jurisdiction. With mere private questions between man and 
man Henry was not concerned; equity might operate and did 
operate there in his day and long before and after. States of mind 
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Constitutions of Clarendon — Cantirmed 

a question of' the purse, as to the King, 
217 

acts of criminous clerks called for, 218 
Church punishment of, 218 n. 
Contract, 

no doctrine of, in earlier time, 223-225 

how law of promise arose, 223, 224 

in Roman civil and canon law, 224 n. 

consideration in, 224 n. 
Cottars, 

in Doomsday, 120 
Council of Old Germans, 

name of assembly, 82 n. 
Courts among Old Germans, 

inter-commxmal, 109 

absence of coercion, 110 
Credulity, 

in the courts, 164 n. 
Criminal law, 

arises under Henry Second, 220, 221. 

bodily mutilations under, 221 
Criminous clerks, 

punishment of, by the Church, 218 n. 



as such, with their modif jring effect, were never put aside by the 
secular courts. 

The landlords of course would be with the King on such ques- 
tions, at least after they found out that the writ process was no 
security against equity ; they wanted their titles determined by 
the act of livery of seisin, not by equity or canon law. If ^Kre 
was dispute, it was to be decided by combat. The King thus 
accomplished a double purpose ; he brought over to himself the 
disaffected barons, and saved his purse from what he considered 
plunder. 
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Decretum of Gratian, 

as to ordinations, 216. 

date of, 216 n. 
DUjeda membra^ 

in Old German life, 48, 49 

f apiily among, 49 
Dooms of Anglo-Saxons, 

differ from customs, 206 n. 
Doomsday Book, 

classes in, 120, 121 

as to patronage, 122-124 
Durells, 

story of, 59, 60, notes 

Economics, 

among Old Germans as to agriculture, 97 n. 
\ in fusing Old Germans, 85 
Election, 

among Old Germans, 87 
Emotion, 

effect of, upon government, 33, 34 
Energy, 

potential, as factor in life, 4 
English village commimity, 

what composed of, 66 
Enqu6t, French, 163-172 
Equality, 

among Old Germans, 103, 105 
Equity (See Becket), 

principle of, general before writ process, 206 

effect of writ process on, 206 
and for long time after, 207-217 

normal part of law, 210, 229 n. 
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Equity — Cordinued 

reaction by landlords against, 210, 211 

Becket's idea of, 219 
^ect of, had Becket succeeded, 220-222 

driven out of common law courts, 225 

restored in Court of Chancery, 226 
Evidence (See Becket; Constitutions of Clarendon; 
Equity), 

qualification of jurors not evidence, 160 

what is, 161 

papers dealing with, 7, 8 

Family/ ^ 

relation of, to government, 35-70 
etymology of term as denoting service, 37, 38 

significance of, 38, 39 
means more than parent and child, 38, 39 
Old German, 40-44 

a corporation, 41 

opposed to individualism, 41 

religion of, 40 

relation to tribe, 42, 43 

^ It may be added to the remarks on this word, that none of 
the ordinary Latin words relating to worship had any relation to 
famulus. To express ideas of worship a different set of words 
was used, especially these : Lares and Penates •- household gods ; 
Altar B high place ; Arcanum •- sanctuary ; Sanctum » holy 
place. Note also the Teut. Hearth i- fire-place or sacred shrine. 
The gods of course had famuli, but that meant servants or 
attendants, aafam. dei alumni {Stleniu), of Horace. 

Hence when you say famulus or family » service, and serve 
(root Sak) ■> protect, you make the complete round of the term in 
question, with the original, and originally essential, idea of family 
as a household (foame, house) held together by mutual service, 
that IB by cooperation. Family, the essential, should not be lost 
In ancestral worship, the non-essential. 
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Family — Old German — Continued 
right of revenge a family right, 44 
mainstay of society, 45 
tribal State of, 46 
broken families, 48, 49 
effect of migration to Britain, 50-53 
loses much of its legal function, 50, 51 
but retains its economic and social entity, 51- 
53 
l^al decline of, 53 n. 
in humble life, 54 
in villeinage, 54 
among landlords, 58-60 
upheld by Church, 59 
general result in regard to medieval, 61 
first beset by ownership of land, 62 

which led to inequality, 62 
efifect of trade and competition, 63-66 
effect of disintegration of, 66-70 
picture of Old German, by Tacitus, 79-81 
housefather's power, 79, 84 
Father, 

etymology of term, 37 
"Feeble" cases, 

for jury in Normandy, 167, 168 
Feudalism (See C!onstitutions of Clarendon ; Equity), 
Henry Second's opposition to, 130, 131 
opposed to equity, 225 
drives it out of common law courts, 225 
to be restored to life by Court of Chancery, 226, 
227 
looked to fact of livery only, 229 n. (See note to 
Constitutions of Clarendon) 
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Fides, 

in Roman law, 224 n. 
seat of, in right hand, 224 n. 
the clasped hand, 224 n. 
Fiscal jury, 

preceded trial jury, 172 n. 
Following, 

etymology of term, 39 n. 
Forum domesticumf 

its place in the Aryan household, 41 n. 

could not control housefather, 41 n., 84 
French Enquit, 

earlier than English jury, 163 

dealt with fact as in modem times, 164 

examples of, 164^166 

judge's place in, 166, 167 
Fusion,! 

of Old German Ufe, 74-99 

German, 

meaning of name, 75 n. 
Germanic law, 

elective in operation, 46, 47 

1 In many of the oases of union of tribes, and perhaps in all 
cases of the original formation of the tribe, there was no real 
fusion, in the sense of loss of identity of one or all these parts ; 
there was only a junction or addition, which might at any time 
be separated. The Salian Franks may have been an example 
of the one, as the Cheruscan league was of the other. Even in 
the case of real fusion of conmiunities and tribes, families did 
not lose their identity ; they might at any time separate them- 
selves from the larger body; there was no original coercion 
by the public before the State arose. 

In later times, as in England and France, fusion becomes com- 
plete in the races; identity of the original constituents being 
lost altogether. 
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German State, modem, 

unlike Old German, 16-20 

smatU, central entity, 16-18 

modem collectivism, 17 

individualism in, 17 

mechanical, 17 
Government (See Old Germans), 

unity of, 9-34 

need of unity, 9, 10 

effect of the Great War, 9, 10 

meaning of unity, 11-13 
Grand Assise, 

aimed at trial by battle as to land title, 131 
Gratian, 

decretum of, 216 

Becket probably a pupil of, 216 n. 

Habit, 

in relation to individualism and collectivism, 17-20 

modem German idea of, in government, 17 
in contrast with that of Old German life, 18, 19 

eliminates waste, 19 

of what it may be predicated, 19, 20 
Harvey, 

his ^be at Bacon, 184 n. 
Henry Second (See Becket ; Equity) 

his gift of administration, 130 

acts against baronage, 130, 131 

officers represent himself, 130 

inquest or jury under, 130 

personal le^lation of, 131 n. 

writ process under, 132 
personal sovereignty by this, 133 
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Henry Second — Continued 
his dealing with the Church, 133-146 
contest between him and Becket, 133-146 

related to jurisdiction, 133 
single sovereignty of, 136 
the great achievement of Henry Second over the 

Church, 136, 147, 148 
offenses of clergy dealt with under, 134 
"jammed through" Constitutions of Clarendon, 

135, 136 
must be a real king, 145 
must have undivided sovereignty, 145, 146 
his contest with Becket not one of Church reform, 

146 n. 
not opposed to equity as such (See note to Con- 
stitutions of Clarendon) 
single, personal sovereignty attained by, 147, 

148 
opposes barons, 203 
Becket's great influence over, before the ^breach, 

203,204 
takes over family right, 221 n. 
Hewlett, 

Song of the plow by, 143 n. 
Hide, 

nominal holding of ceorl, 120 n. 
Hill o; Laws, 113 
History, uses of, 
its limitations, 1-3 
fact and principle, 2-4 
potential energy, 4 
Hobbes, 
criticism of, 21 
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Homicide, 

compensation for, 82 n. 

according to Becket depends on intent, 
221 
House, 

etymology of tenn, 38 
Housefather, 

ju8 privatum of, 79, 84, 109 

his sovereignty, 79, 84 

nature of his sovereignty, 109, 110 

a priest rather than judge, 109 

how ousted, 109 n. 4 
Houses of Old Germans, 

materials of, 91 

ornamentation, 91 
Hundred, 

as tribal unit, 47 

meaning of, among Old Germans, 106-108 

Idols, 

among Anglo-Saxons, 101 n. 
Imitation, 

psychology of, 83 
Indians, North American, 

unlike German tribes, 16 
Individualism, 

consideration <rf kinds of, 13, 14, 17, 19 

in relation to collectivism, 14-20 

habit in relation to, 19 

as "the flesh", 229 n. 
at war with spirit, 229 n. 
Inheritance, 

psychology of, 83 
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Initiative, 

in old German life, 19 
Intent, 

the ground of punishment according to Becket, 

[221, 222 
Jack Miller, 

in regard to humble life, 57, 58 
Judiciary Acts, English, 1873, 1875, 228 
Jurisdiction, 

under Constitutions of Clarendon, 214-216 
Jury, The Old, 

a mode of trial, like other modes, 154 

sworn of their knowledge, 154, 155 

in certain cases to speak "precisely", 154, 156 
' not one-sided, 155 

no examination of, as to facts, 155-158 
except as to qualification, 155, 156 

community witnesses, 158 

aid of, 158, 159 

transaction witnesses, 159 

hearsay treated by, as knowledge, 160 n. 

afforcement of, 162, 163 
not bound to consider testimony, 162, 163 

"feeble" case for, in Normandy, 167 
Jm gentium^ 

of the Roman jurists, 23 
Jm honorarium, 

work of praetor, 23 
JtL8 naturale, 

of the Roman jurists, 23 
Jv^ privatum, 

among Aryajns, 79 

housefather had, 79, 84 
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Kin, 
etymology of term, 39 

King, 
among Old Germans, 102 
rise of power of, in England, 118-121 
personal sovereignty of Henry Second, 147 

Knowledge of jurors, 
meaning of, 161, 162, 166, 167 

Land, 
effect on family of ownership of, 62 
commmiity title in, 87 
no private ownership of, among Old Germans, 88- 

92 
removals from, 88-92 
Landlords (See Constitutions of Clarendon ; Equity ; 
Feudalism), 
drive equity out of common law courts, 225 
but defeated finally by Court of Chancery, 226, 
227 
Law, 
as the attempt of man to control his lower nature, 
14, 193-195, 229 n. 
Lex Salica, 
procedure of, at close of Old German period, 

107 n. 
centenarius in, 108 
thungm in, 107, 108 
graf in, 107 n. 
sacebarons in, 107 n. 
rachinburgs in, 107 n. 
lAberi Jwmines, 
in Doomsday, 120 
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Maegth, 

evidence of, touching family, 51 

kindred families, 51 
Mainpast, | 

in relation to family, 52 
Majority, 

probably could not bind minority among Old Ger- 
mans, 113-115 
Mallum, 

called also Hill of Laws, 114 n. 
Manors, English, 

in gifts of the King, 126 

origin of, discussed by Seebohm and Vinogradoff, 
127 

not Roman, 127 n. 

in regard to sovereignty, 127 
Maniunissions, 

in Anglo-Saxon and Norman time, 120, 122 
Marcus Aurelius, 

on society, 38 

his doctrine of the individual, 201 n. 
Marriage, 

among Old Germans, 80, 81 
Merchant and Friar, 

fiction of, as to jury, 157 n. 
Migrations of Old Germans, 

to Britain, and effect of, 116-120 

particular survivals, 117 
Military system, 

in aid of fusing Old Germans, 96-99 
limitation to this, 99 
Miller, Jack, 

in regard to humble life, 57, 58 
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Miller of the Dee, 58 

Mind, States of, 
in certain cases open to evidence, 181-183 
suppressed by landlords for a time, 225-227 

Negligence, 
Roman law of ctiZpa, 224 
no consistent theory of, until recently, 224 
Nobility, v 

among Old German, 102-105 
Normandy, 
judges in, contrasted with judges in England, 168- 
171, 172-174 
a matter of psychology, 174, 175 

Old German People, 

Caesfg- and Tacitus, in regard to, 71-73 

unity of, 73-75 

social discipline among, 74 

independent character of, 76, 77 

limited power of kings among, 102 

nobility among, 102-105 

equality among, 103 

nature of government among, 105 
Old German State, 

nature of, 15, 16, 18 

change of, in modem times, 16-21 

spontaneous life in, 18 
Old jury, 

system, 152-185 

defects in, 178 

advantages of, 179, 180 

states of mind considered by, 181 
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Open field system, 

in relation to family, 52 
Ordeal, The, 

King Rufns as to, 175 n. 

struck at by the Church, 176 n. 

Pagv^f 

meaning of, 105-107 
Parliament, 

Herbert Spencer on powers of, 115 n. 
Patronage, 

two forms of, 122-127 

inferior to superior, 122-125 

superior to inferior, 125-127 

Doomsday as to, 122-124 
Paul, 

on flesh and spirit, 229 n. 
Paul and Peter, 

at Rome, 29 
Peter and Paul, 

at Rome, 29 
Picciolo, 

story of, 5 
Piers Ploughman, 

in regard to humble life, 58, 60 

in vision of the serf, 143 n. 
Plato, 

on society, 38 

on the body, 229 n. 
Polytheism, 

of Old Germans, 21, 22 
not propagandist, 21 n. 
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Pope Alexander, 

as to Constitutions of Clarendon, 220 n. 
Provisions of Oxford, 

in regard to writs, 226 
Psychology, 

of imitation, 83 

of inheritance, 83 

of collective action, 83 

Quia emptores, 
did not affect estates ad opus, 210 n. 

Rachinburgs, 

meaning of, 107 n. 
Rectitvdines Sing. Personarum, 

classes of society described in, 127 n. 
Reeve, John de, 

in regard to humble life, 55, 56 
Religion (See Poljrtheism), 

as agency of fellowship, 32 
ReUgiqn of Old Germans, 

ancestral worship, 79 

effect in fusing tribes, 93-96 

contrast with religion of pagan Rome, 94 

a vital thing, 94, 95 

idols among Old Germans, 94 n. 

community worship as a bond of society, 96 

purely tribal, not general touching fellowship, 100, 
101 
Revenge, 

a family right, 44 

equity eating into, 202 

starting point of law, 221 
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Revenge — ConHnued 

modification of, 221 n. 
Roman law, 
Vacarius teaches, at Oxford, 189 
but the teaching suppressed, 189 
Rome, 
in early history a collectivism, 22 
change to individuaUsm, 22, 23 
jus honorarium, or equity, 23 

work of praetor, 23 
jus gentium f 23 
ju8 naturale, 23 
morality of Roman law, 23 
did not save the State, 24 
paganism of, 25 

worship of emperor, 25, 26 
unity of Roman government, 23-27 
Rotuli Curiae Regis , 

time of, 162 n. 
Royal Custo^ns (See Constitutions of Claren- 
don) 
Rufus, King, 
and the ordeal, 175 n. 

Sacebarons, « 

meaning of, 107 n. 
St. Paul, 

on flesh and spirit, 229 n. 
Sarpi, Paul, 

on soul and body, 229 n. 
analogy to Church and State,' 229 n. 



daughter of, elopes with Arminius, 114 n. 



Digiti 



Zed by Google 



264 INDEX 

Self discipline, 

among Old Germans, 83 
children not restrained, 83 
Service, 

principle of, spontaneous in family life, 5 
Sex relations, 

among Old Germans, 81, 82 
Sovereignty, 

early and medieval, 71-151 

fusion towards, 74-99 

self-imposed, 75, 77, 87 

of housefather, 79 

manors in relation to, 127 

distinguished from jurisdiction, 133 n. 

personal, of Henry Second, 147, 148 
Spencer, Herbert, 

his essay on The Great Superstition as to Parlia- 
ment, 115 n. 
Stabilia, 

Norman writ of, 165, 166 
State, The, 

as an entity, 7 

a restricted entity in Middle Ages, 53 
States of mind (See Equity), 

as ground of legal liability, 229 n. 

Tenantry, 

sinking into villeinage, 126 

free tenants losing position, 126 
Teutoberg Forest, . 

defeat of Varus there, 99 
Thegn, 

ceorl thriving to, 120 n. 
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Thungin, 

Old German judge, 107, 108, notes 
Township, 

various designation of, among Old Germans, 
106 

not for judicial purposes, 109 
Trade, 

effect on family, 63-66 
Transaction witnesses, 

in old jury, 159, 160 
Trials (See Ordeal) 

by battle favored by barons, 131 
hence Grand Assise, 131 

ancient forms of, 152-154 

decision of questions by, when not of the senses, 
152,153 

Grand Assise a mode of trial, 154 
Tribal State, 

composed of families, 46 

how constituted, 110 
Tribes, 

not organic, 42, 78 

relation of German to family, 42, 43 

coercion by, 42, 43 

leagues of, 42, 43 



Unity, 

of Roman government, 23-27 
Utilitarianism, English, 

relation to law, 8 

makes consequences the question of liability, 
182 n. 
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Vacarius, 

brought to England from Italy, 189 

taught Roman dvil law at Oxford, 189 

his teaching suppressed, 189 
Varus, 

defeat of, 99 
Vengeance (See Equity; Revenge) 
Villeinage, 

family life in, 54 

oeorl sinks to, 120, 121 
Villeins, 

ordination of, 143 

White horse, 

as symbol in England, 116, 117 n. 
Ti^^lliam the Conqueror, 

charter of, relating to Church, 134, 135 
its purpose, 136 
Witnesses, 

community, 168 

transaction, 159, 160 

de visu et avditu, 169, 170 
Woman, 

among old Germans, 79, 80, 82 
high estimate of, by men, 82 
Writ process, 

under Henry Second, 132 

effect of, on equity, 206-217 

finally drives equity out of common law courts, 
225, 226 



Digiti 



zed by Google 



Digiti 



zed by Google 






Digiti 



zed by Google 



Digiti 



zed by Google 



